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BOX 7.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law, Sources of International Law

Learning objectives: Understanding the interrelations between the concepts
of legal subject and legal personality; the evolution of the concepts of
legal subject and legal personality; and the expansion and pluralisation of
acknowledged actors in international law.

BOX 7.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 7.1 QR code referring to interactive exercises.

1 https://openrewi.org/en-projects-project-public-international-law-subjects-and-actors-in-international-law/
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A. INTRODUCTION

Any legal system defines who can possess rights and obligations in it. This is also the case
for international law. This chapter identifies States as the paramount subjects of international
law, with international organisations possessing legal personality alongside States. Our
conception of the sphere of actors that can have a regulatory function at the international
level has broadened beyond these two subjects to include for example individuals, non-
governmental organisations, corporations, animals, and cities. This chapter introduces the
challenge that this poses to the conventional conception of subjects of international law.

B. SUBJECTS OF INTERNATIONAL LAW

I. STATES AND INTERNATIONAL ORGANISATIONS
AS PRIMARY SUBJECTS

The main subjects of international law are States? and international organisations.” States
are commonly considered the original subjects of international law. Out of States and
international organisations, States are undoubtedly the main subjects, which follows
from the central role of State consent for the creation of international law. States can
be considered the main source of international law also because one characterising
feature of international organisations is that they consist of States as their constituents.
A particular feature of the international legal system is that it lacks a central legislator
(compared to domestic law). For this reason, international legal persons are also
commonly considered to possess the capacity to create international law. In other
words, the capacity to have rights/obligations under international law is a defining
feature of being an international legal person.

The notion of a legal person as such can be traced back to the publications of Gottfried
Wilhelm von Leibniz in the late 17th century, whereas Emer de Vattel’s Le Droit des
Gens (1758) is considered to have expanded the moral personality of the State to also
cover the international dimension.* In practice, ‘legal subject’ and ‘legal person’ are
commonly used as synonyms. However, they need not be identical. To be a subject

can be characterised as possessing an academic label, whereas personality is a status
conferred by the legal system.’ There are also diverging views as to whether the
capacity to create international legal obligations should be a necessary attribute for legal
personality to begin with.°

2 On States, see Green, § 7.1, in this textbook.

3 In this context meaning ‘intergovernmental organisations’. On international organisations, see Baranowska,
Engstrom, and Paige, § 7.3, in this textbook.

4 Catherine Brolmann and Janne Nijman, ‘Legal Personality as a Fundamental Concept of International Law’
in Jean d’Aspremont and Sahib Singh (eds), Concepts for International Law — Contributions to Disciplinary Thought
(Edward Elgar 2017).

5 Jan Klabbers, “The Concept of Legal Personality’ (2005) 11 Ius Gentium 35.

6 Roland Portmann, Legal Personality in International Law (CUP 2010).
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The international legal personality of international organisations was confirmed

by the ICJ in 1949 in the Reparation for Injuries case.” However, the Court made clear
that the ‘legal personality and rights and duties [of international organisations| are [not|
the same as those of a State’.’ No automatic set of rights or legal powers can be derived
from the possession of personality as such. Instead, the nature and extent of rights of
organisations depend on ‘the needs of the community’.” Some common powers that
organisations do possess are, however, the capacity to conclude treaties, to acquire and
dispose of property, and to institute legal proceedings."

This does not mean that the legal personality of organisations is categorically ‘lesser’ in
the sense that the rights and obligations of organisations could never be more extensive
than those of States. The paradigm example is the monopoly on authorisation of use of
force possessed by the United Nations."

Il. CLASSICAL SUBJECTS ‘IN THE GREYZONE'

In addition to States and international organisations, some actors are commonly
identified at the fringes of legal subjectivity. Among such actors are for example
national liberation movements, which may have a role as a de facto government, have
the capacity to conclude international agreements, and possess rights and obligations
under international humanitarian law. The Holy See is also considered to possess
international legal personality, being a party to multiple treaties, having concluded
diplomatic relations, and governing a defined territory, all of which can be considered
elements of statehood.'? Also governments in exile, as well as self~governing territories,
may exercise functions that indicate the possession of limited legal personality.” Actors
of international law can, in other words, enjoy legal personality to various degrees.

C. THE EXPANDING SPHERE OF ACTORS
OF INTERNATIONAL LAW

I. THE ERODING DISTINCTION BETWEEN SUBJECTS AND OBJECTS
The concept of international legal personality has always been subject to debate. Today,

as more and more actors have the capacity to possess rights and duties in international
law, the question arises whether this also affects (or should affect) the conventional

~

Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] IC] Rep 174.
Ibid 178.
9 Ibid 179.
10 See for example IMF Articles of Agreement (adopted 22 July 1944, entered into force 27 December 1945) 2
UNTS 39, articles IX(2) and VII(2).
Robert Kolb, An Introduction to the Law of the United Nations (Hart 2010). On the UN, see Baranowska,
Engstrom, and Paige, § 7.3, in this textbook.
12 On criteria for statehood, see Green, § 7.1, in this textbook.
13 See e.g. James Crawford, Brownlie’s Principles of Public International Law (8th edn, OUP 2012) 123-125.

[o2]
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divide between subjects and 7,2 objects of international law. The position of the
individual is a classical debate in this respect, with Georges Scelle already in the early
20th century positioning individuals as international legal subjects.”* Along with the
proliferation of international human rights, humanitarian, and criminal law, the status
of the individual in international law has been increasingly elevated.”® Another actor

16 Animals are considered rights

the position of which is in change is that of animals.
holders,"” and several countries have in their civil codes gone beyond treating animals
as mere ‘things’.'® This has also generated calls for acknowledging at least a limited legal

personality of animals."
Il. THE PLURALISATION OF ACTORS OF INTERNATIONAL LAW

In addition to being legal subjects and possessing international legal personality, States
and international organisations are undoubtedly also ‘actors’ of, and ‘participants’ in,
the international legal system. Rosalyn Higgins in 1994, building on the ideas of the
so-called New Haven School, preferred to approach international law as a dynamic
process of decision-making that through ‘interaction of demands by various actors,
and State practice in relation thereto . . . leads to the generation of norms and

the expectation of compliance in relation to them’.” In this ‘actor conception’,

the importance of the notion of legal personality as a threshold for the creation

of international law is reduced.? A realisation of the limits of the conventional
subjects doctrine goes hand in hand with globalisation and the consequent surge

in the institutionalisation of international cooperation.” A State-centred image of
international law is considered overly narrow both in respect of the actors that it
acknowledges as well as the instruments and acts that it considers relevant.

A ‘regulatory’ or ‘governance’ layer is steadily thickening, developed through
institutional regimes, atop the constitutional and legislative layer.” This emergence

of new political arenas and actors is sometimes addressed as the ‘post-national
condition’, taking hold of the fact that the pluralisation of actors and the corresponding

14 Georges Scelle, Précis de Droit des Gens, Principes et Systématique (1932) Vol I, introduction, le milieu intersocial.

15 On individuals, see Theilen, § 7.4, in this textbook.

16 On animals, see Peters, § 7.8, in this textbook.

17 Cass R Sunstein and Martha C Nussbaum (eds), Animal Rights: Current Debates and New Directions (OUP 2005).

18 Birgitta Wahlberg, ‘Animal Law in General and Animal Rights in Particular’ (2021) 67 Scandinavian Studies in
Law 13.

19 David Favre, ‘Living Property: A New Status for Animals within the Legal System’ (2010) 93 Marquette Law
Review 1021.

20 Rosalyn Higgins, Problems and Process: International Law and How We Use It (Clarendon Press 1994).

21 Roland Portmann, Legal Personality in International Law (CUP 2010).

22 Richard Collins, ‘Mapping the Terrain of Institutional Lawmaking: Form and Function in International Law’
in Elaine Fahey (ed), The Actors of Postnational Rule-Making (Routledge 2016); Janne E Nijman, The Concept of
International Legal Personality: An Inquiry into the History and Theory of International Law (TMC Asser Press 2004).

23 Richard Collins, The Institutional Problem in Modern International Law (Hart 2016) 235; Jean d’Aspremont
(ed), Participants in the International Legal System: Multiple Perspectives on Non-State Actors in International Law
(Routledge 2011).

—
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proliferation of new forms of regulatory acts also suggests that the role of the nation

State is under change.*

This development does not solely take place outside of the realm of States and
international organisations. A phenomenon known as ‘agencification’ concerns the
establishment of international bodies that are not based on international agreements

but on decisions of international organisations. This includes, for example, subsidiary
bodies established by the UN General Assembly (e.g. UNEP and UNDP), but also
bodies established jointly by organisations (e.g. the WEP or the Codex Alimentarius
Commission).” Also in the European Union agencies (e.g. the Maritime Safety Agency
and the European Fisheries Control Agency) have become new sources of authority.®
Agencies in the EU have separate legal personality,”” whereas the situation among

agencies in international law in general is more varied.

Whereas agencies display an institutional relationship to the founding organisation(s),

a pluralisation of actors in international law also goes further than that practice. Under
labels such as ‘post-national rule-making’,® ‘global administrative law’,? ‘exercise of
public authority’,* and ‘informal international lawmaking’,*" interest has been turned
to less formalised forms of international collaboration. These approaches bring into
focus actors such as the G20, the ISO, and ICANN, and explore the performance of
their tasks, their role in global governance, the regulatory impact of their activities, and
the potential status of their acts as sources of international law.** As part of this, also
domestic authorities become of interest, including cities,* which can bear rights and
obligations and play a role in implementing international law.>

24 Damian Chalmers, ‘Post-Nationalism and the Quest for Constitutional Substitutes’ (2000) 27 Journal of Law
and Society 178.

25 Edoardo Chiti and Ramses A Wessel, ‘The Emergence of International Agencies in the Global Administrative
Space’ in Richard Collins and Nigel D White (eds), International Organizations and the Idea of Autonomy:
Institutional Independence in the International Legal Order (Routledge 2011).

26 Elspeth Guild and others, Implementation of the EU Charter of Fundamental Rights and Its Impact on EU Home

[®)

Affairs Agencies: Frontex, Europol and the European Asylum Support Office (2011), Report to the European
Parliament’s Committee on Civil Liberties, Justice and Home Affairs; Deirdre Curtin, Executive Power of the
European Union: Law Practices, and the Living Constitution (OUP 2009).

27 European Parliamentary Research Service, EU Agencies, Common Approach and Parliamentary Scrutiny (2018).

28 Elaine Fahey (ed), The Actors of Postnational Rule-Making: Contemporary Challenges of European and International
Law (Routledge 2016).

29 Benedict Kingsbury, ‘The Concept of Law in Global Administrative Law’ (2009) 20 European Journal of
International Law 23, 20-23.

30 Armin von Bogdandy and others, The Exercise of Public Authority by International Institutions: Advancing
International Institutional Law (Springer 2010).

31 Joost Pauwelyn, Ramses Wessel, and Jan Wouters, Informal International Lawmaking (OUP 2012).

32 On soft law and sources beyond article 38 IC]J statute, see Kunz, Lima, and Castelar Campos, § 6.4, in this
textbook.

33 See e.g. Lorenzo Casini, ‘Domestic Public Authorities within Global Networks: Institutional and Procedural
Design, Accountability, and Review’ in Pauwelyn and others (n 31).

34 Helmut Aust and Janne E Nijman (eds), Research Handbook on International Law and Cities (Edward Elgar 2021).

35 Yishai Blank, ‘International Legal Personality/Subjectivity of Cities’ in Aust and Nijman (n 34).



222 VILJAM ENGSTROM

There are merits and demerits with this development at large, as well as in respect of
particular actors (discussed more in detail in the subsequent chapters). This broadening
of the scope of international law to include a varied range of actors also raises

question marks concerning the conventional squaring of the notions of ‘subject of
international law’ and ‘international legal personality’.*® At any rate it seems clear that
the conventional doctrine of international legal personality can be inadequate or even
an obstacle to discussing other actors than States or international organisations from a

legal perspective.””’

BOX 7.3 Advanced: Regulatory Pluralism

There are many ways in which a regulatory function or effect may arise of acts
which in themselves do not create formal legal obligations. Acknowledging such
an effect builds on a conception of legally binding rules as only one aspect of the
international regulatory framework. ‘Regulation’ in this sense refers to all rules,
standards, or principles that govern conduct by public and/or private actors.®
This development has by no means been incidental but is rather the result of an
active push. For example, the preamble of the Rio Declaration sets ‘the goal of
establishing new and equitable global partnership through the creation of new
levels of cooperation among States, key sectors of societies and people’, and
Agenda 21 states that these global partnerships are intended to be inclusive

of all thinkable non-State actors. In a regional setting, for example the EU’s
approach to its macro-regions (such as the Mediterranean and the Baltic Sea),
explicitly builds upon using existing funds, institutions, and legislation ‘more
strategically and imaginatively’.¥

D. CONCLUSION

This chapter has positioned States and international organisations as the conventional
legal subjects of international law. Out of these two, States are the legal subjects par
excellence, as State consent is needed for the creation of international legal obligations,
including the establishment of organisations. An increasingly expanding set of actors,
however, are acknowledged as performing a regulatory function in the international
legal system. This development reveals the evolutionary nature of the subject/object

36 Gerd Droesse, Membership in International Organizations: Paradigms of Membership Structures, Legal Implications of
Membership and the Concept of International Organization (TMC Asser 2020).

37 Nijman (n 22).

38 Nupur Chowdhury and Ramses A Wessel, ‘Conceptualising Multilevel Regulation in the EU: A Legal
Translation of Multilevel Governance?’ (2012) 18 ELJ 335, 337-338, and Joost Pauwelyn, ‘Informal
International Law-Making: Framing the Concept and Research Questions’ in Pauwelyn and others (n 31) 13.

39 Commission, ‘Report concerning the added value of macro-regional strategies’ COM (2013) 468 final, 2.
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dichotomy for capturing a regulatory function and effect. The following sub-chapters
will further expand on the status and function in international law of a set of actors not
traditionally thought of as international legal subjects.

BOX 7.4 Further Readings

Further Readings
e F Johns (ed), International Legal Personality (Ashgate 2010)

e E Fahey (ed), The Actors of Postnational Rule-Making: Contemporary
Challenges of European and International Law (Routledge 2016)

e Special Issue: Legal Personality (2005) 11 lus Gentium

e Special Issue: The Exercise of Public Authority by International Institutions
(2008) 9(11) GLJ

¢ RA Wessel, ‘Decisions of International Institutions: Explaining the Informality
Turn in International Institutional Law' (Conference Paper 2014)
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