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§ 7.4 INDIVIDUALS
JENS T. THEILEN

BOX 7.4.1 Required Knowledge and Learning Objectives

Required knowledge: Subjects and Actors in International Law

Learning objectives: Understanding the development of individuals’
international legal personality, and being able to critically assess the narratives
of progress that often accompany it.

A. INTRODUCTION

The role of individuals in international law is complex, contested, and shifting. Whether
and what kind of international legal personality individuals possess,>” in particular, is a
much-debated topic that is poised between somewhat technical definitions and doctrinal
debates on the one hand and implications for the very foundations of the international
legal order on the other. Any stance on individuals’ international legal personality or
subjecthood®® presumes a definition of how such subjecthood is constituted, which in
turn reveals a particular theoretical outlook on international law. The dominant position
as a matter of legal doctrine seems to be that international legal personality is the capacity
to occur rights and duties under international law.>*” On that account, the question
becomes, empirically, whether and to what extent such rights and duties have, in fact,
been imparted upon individuals and, conceptually, what this means for the subjecthood
of individuals under international law, especially in relation to the prototypical

subject of international law on traditional accounts — the State.”® This section will

trace the different steps of what the chapter calls the standard narrative regarding the
position of individuals before questioning, by reference to the related field of global
constitutionalism, whether it should be considered a narrative of progress.

B. ORIGINS OF INDIVIDUALS' INTERNATIONAL
LEGAL PERSONALITY

To legitimise the international legal personality of individuals, some authors point

351

to history: at the very origins of international law;,”' it is said, no distinctions were

347 On subjecthood in international law generally, see Engstrom, § 7, in this textbook.

348 For the purposes of this chapter, the terms are used interchangeably, as they often have been since Reparation
for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] IC] Rep 174, 179.

349 See Engstrom, introduction to § 7, in this textbook.

350 On the State, see Green, § 7.1, in this textbook.

351 On international law’s founding myths, see Gonzalez Hauck, § 1, in this textbook.
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made between the subjecthood of individuals and communities such as States. Many
proponents of individuals’ international legal personality point to the writings of the
Spanish theologian Francisco de Vitoria, particularly his treatise De Indis (published
posthumously in 1557) on the relations between the Spanish and the indigenous
peoples they conquered during their transatlantic voyages.* Vitoria is said to have
established ‘natural law as the universal law of all humanity’, including individuals

3 He is summarised as arguing ‘that the Native Americans in the

among its subjects.
territories conquered by Spain and Portugal had rights and claims under both public
law and private law, just like Christians’— hence implicitly recognising individuals
including indigenous persons as subjects under international law without distinction, for

example, between ‘private’ and ‘public’ wars.*>*

These celebratory tones® are misleading, however. Vitoria’s ostensibly humane
characterisation of indigenous persons as possessing reason led them to be bound, on
his account, to the principles of international law: ‘it is precisely because the Indians
possess reason that they are bound by jus gentium’, as Antony Anghie, one of the leading
scholars associated with the Third World Approaches to International Law (TWAIL),%¢
has put it.*” But the content of jus gentium mirrored Spanish norms and cast alternate
social practices as uncivilised.®® Inevitably, the colonised peoples were held to have
violated the international norms they now found themselves subject to, which, in turn,
legitimated their conquest and other forms of violence against them.” This illustrates
that legal subjecthood can fulfil a variety of functions, not all of them benign.

C. FROM STATE-CENTRIC TO HUMAN-CENTRIC
INTERNATIONAL LAW

Classical legal positivism brought with it a State-centric view of international law.**

The orthodox position regarding international legal personality at the beginning of
the 20th century was aptly summed up by Lassa Oppenheim, one of the most famous

352 Franciscus de Victoria, De Indis et de Iure Belli Relectiones (Ernest Nys ed., Carnegie Institution of Washington
1917).

353 Christopher Barbara, ‘International Legal Personality: Panacea or Pandemonium? Theorizing About the
Individual and the State in the Era of Globalization’ (2007) 12 ARIEL 17, 32.

354 Anne Peters, Beyond Human Rights. The Legal Status of the Individual in International Law (CUP 2016) 11-12.

355 See e.g. Antonio Augusto Cangado Trindade, “The Emancipation of the Individual from His Own State: The
Historical Recovery of the Human Person as Subject of the Law of Nations’ (2006) Revista do IBDH 11, 12.

356 On TWAIL, see Gonzalez Hauck, § 3.2, in this textbook.

357 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2004) 20.

358 On the fusion of civilisation and legal personality, see also Rose Parfitt, “Theorizing Recognition and
International Personality’ in Anne Orford and Florian Hoffmann with Martin Clark (eds), The Oxford
Handbook of the Theory of International Law (OUP 2016) 583, 586; on how the ‘Third World individual’ was
written out of international law, see Vincent O Nmehielle, ‘A Just World Under Law: An African Perspective
on the Status of the Individual in International Law’ (2006) 100 ASIL Proceedings 252, 255.

359 On indigenous peoples and how Vitoria’s argument still resonates toady, see Viswanath, § 7.2, in this textbook.

360 On positivism, see Etkin and Green, § 3.1, in this textbook.
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positivist international lawyers: ‘Since the law of nations is based on the common
consent of individual States, and not of individual human beings, States solely and
exclusively are subjects of international law’.*" Individuals were said to be ‘objects’
rather than ‘subjects’ of international law.** On this view, even when treaties or other
sources of international law seemed to provide rights to individuals, they were, in
fact, not granted to the individuals themselves but rather to their State of nationality.
It was only through the mediation of the State that the individual could appear on
the international scene — provided that their State of nationality was willing to engage
on their behalf, for example by exercising diplomatic protection but also, potentially,
by the use of force. This was particularly relevant in the case of foreign investments,

where — despite protest by Latin American States in particular’®

— it was increasingly
regarded as legitimate for the investor’s home State to intervene on their behalf in cases

of expropriation or public debt.

Over the course of the 20th century, the exclusively State-centred position lost ground
significantly. Various academic accounts already argued that the individual should be
considered international law’s ‘ultimate unit’ and ‘in that capacity a subject of international
law’.*** In the decades that followed the Second World War, human rights came to be

seen as an increasingly important sub-field of international law;**® and a vast number of

2366

human rights treaties were concluded. This ‘proliferation’ or ‘inflation** of individual

rights also includes fields which were traditionally viewed as merely the purview of States,
such as consular relations.”” In the famous LaGrand case, the ICJ was seized of a dispute
regarding consular law: two German nationals, the LaGrand brothers, had been sentenced
to death in the United States without being informed of the possibility of contacting and
communicating with the consular post of their State of nationality. Germany contended
that this entailed not only a breach of its own rights, but also those of the LaGrand
brothers themselves. In its 2001 judgment, the ICJ concluded that

361 Lassa Oppenheim, International Law: A Treatise (Longmans, Green 1912) 19.

362 For an overview and criticism, see George Manner, ‘“The Object Theory of the Individual in International
Law’ (1952) 46 AJIL 428; see also PK Menon, ‘The Legal Personality of Individuals’ (1994) 6 Sri Lanka
Journal of International Law 127, noting that non-Western territories, too, were considered ‘objects’; for
further reflections on objects (and their relation to subjects) in international law, see the contributions in Jessie
Hohmann and Daniel Joyce (eds), International Law’s Objects (OUP 2018).

363 See Kate Miles, The Origins of International Investment Law. Empire, Environment and the Safeguarding of Capital
(CUP 2013) 47 et seq.; Fabia Fernandes Carvalho Vegoso, ‘Resisting Intervention through Sovereign
Debt: A Redescription of the Drago Doctrine’ (2020) 1 TWAIL Review 74; Arnulf Becker Lorca, Mestizo
International Law. A Global Intellectual History 1842—1933 (CUP 2014) 62 et seq., 145 et seq.

364 Hersch Lauterpacht, “The Subjects of the Law of Nations’ in Elihu Lauterpacht (ed), International Law. Being
the Collected Papers of Hersch Lauterpacht. Volume 2 (CUP 1975) 487, 526-527; see also Georges Scelle, Précis de
droit des gens: principes et systématique (Recueil Sirey 1932) 42.

365 On the history of human rights, see Samuel Moyn, The Last Utopia. Human Rights in History (Belknap 2012);
Jessica Whyte, The Morals of the Market: Human Rights and the Rise of Neoliberalism (Verso 2019). On human
rights, see Ciampi, § 21, in this textbook.

366 For a critique of the ‘inflation objection’, see Jens T Theilen, “The Inflation of Human Rights:

A Deconstruction’ (2021) 34 LJIL 831.

367 On diplomatic and consular relations, see Arévalo Ramirez, § 10, in this textbook.
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Article 36, paragraph 1 [of the Vienna Convention on Consular Relations], creates
individual rights, which, by virtue of Article | of the Optional Protocol [of that Convention],
may be invoked in this Court by the national State of the detained person.®®

Besides this landmark judgment and the field of human rights as the paradigm of
individual rights, proponents of individuals’ international legal personality point to
developments in many other fields of international law, including but not limited to

%% The field of investment law,

humanitarian law, the law of the sea, and economic law.
previously the poster child of individuals being perceived on the international legal
scene only when mediated through action of their home State, now provides a prime
example of individuals not only being accorded their own rights under international
law, but of participating in the law-making process through ‘State contracts’ between
investors and host States and of individuals enforcing their rights before arbitral
tribunals. Thus, in some cases individual rights also include standing to bring cases
before regional or international courts or other quasi-judicial bodies. This possibility
is seen by some authors as in turn enshrined within international law as an individual
right of petition and characterised as ‘the most luminous star in the universe of human

rights’ and an expression of the individual as the ‘ultimate subject’ of international law.*”

In terms of duties, too, there have been clear developments since the Second World
War. Already in its immediate aftermath, the Military Tribunal at the trials of
Nuremberg noted that ‘International Law imposes duties and liabilities upon individuals
as well as upon States’.”’! Today, the field of international criminal law has spread to a
number of other contexts.””? Most notably, the Rome Statute brought the International
Criminal Court (ICC) into being at the turn of the century — although it has to be said
that the duties which the Rome Statute imposes have, in practice, fallen only on some
individuals, particularly those from Africa, while others seem exempt.*”?

368 LaGrand (Germany v United States of America) [2001] IC] Rep 466 [77]; confirmed in Avena and other Mexican
Nationals (Mexico v United States of America) [2004] ICJ Rep 12; see also previously The Right to Information on
Consular Assistance in the Framework of the Guarantees of the Due Process of Law Advisory Opinion OC-16/99
(IACtHR, 1 October 1999).

369 See on humanitarian law Dienelt and Ullah, § 14, in this textbook; on law of the sea, Dela Cruz and Paige,

§ 15, in this textbook; on economic law, Hankings-Evans, § 23, in this textbook. For overviews of the status
of individuals in these fields, see e.g. Peters (n 356); Kate Parlett, The Individual in the International Legal System.
Continuity and Change in International Law (CUP 2011); Astrid Kjeldgaard-Pedersen, The International Legal
Personality of the Individual (OUP 2018).

370 Cangado Trindade (n 357) 23.

371 International Military Tribunal (Nuremberg), judgment of 1 October 1946, in: The Trial of German Major
War Criminals. Proceedings of the International Military Tribunal sitting at Nuremberg, Germany, Part 22,
446-447.

372 On international criminal law, see Ciampi, introduction to § 22, in this textbook.

373 For this aspect but also broader and more complex critiques of the ICC from a TWAIL perspective, see John
Reynolds and Sujith Xavier, ‘“The Dark Corners of the World”. TWAIL and International Criminal Justice’
(2016) 14 JICJ 959; Asad G Kiyani, ‘Third World Approaches to International Criminal Law’ (2016) 109 AJIL
Unbound 255; for an assessment of African States’ response, see Dorothy Makaza, ‘Towards Afrotopia: The
AU Withdrawal Strategy Document, the ICC, and the Possibility of Pluralistic Utopias’ (2017) 60 GYIL 481.
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This brief overview has merely scratched the surface; a great many other legal
developments could be mentioned. Taking them all together, it is easy to
understand why the dominant position on the international legal personality
of individuals has shifted: if legal personality is understood as the capacity to
have international rights and duties, then the sheer volume of individual rights
and duties under modern international law makes the recognition of individual
subjecthood inevitable by implication. Denying international legal personality
to individuals entirely has, accordingly, become a minority position based on
highly restrictive readings of international law and additional prerequisites for
legal personality such as significant participation in international law-making
processes.””

Debates now rage, rather, on the question of how to qualify individuals’ subjecthood.
One position is that States continue to be the primary subjects of international law,

and that individuals’ international legal personality is partial and derivative — in other
words, restricted to those rights and duties that States have bestowed upon them by way
of treaties and other sources of international law.*”> On the other hand, the idea that
individuals rather than States are in some sense the ‘primary’, ‘principal’, ‘original’, or
‘natural’ subjects of international law is gaining ground and can increasingly be viewed
as the new orthodoxy.*”®

Proponents of both views typically tell the story of international legal personality’s
development over the last century or so as a success story: from being on the
fringes of international law in the heyday of legal positivism, the individual has
now emerged as a subject of international law in its own right, forming part of
the overall ‘humanisation’ of international law.>”” In this narrative, the individual’s
international legal personality merges into a claim about the normative importance
of the human being which, it is implied, makes for a more just and ethical
international legal order. State-centrism has thus become a pejorative concept,
whereas its critics associate themselves ‘with a progressive and enlarged angle

of vision’.?”®

374 E.g. Alexander Orakhelashvili, “The Position of the Individual in International Law’ (2001) 31 CWIJL 241.
375 Parlett (n 371) 359-360; Petra Perisi¢, ‘Some Remarks on the International Legal Personality of Individuals’
(2016) 49 CILJSA 223; this view is often traced back to Reparation for Injuries Suffered in the Service of the
United Nations (n 1) which was not, however, specifically concerned with individuals; see e.g. Menon (n 364)
148-150.

Peters (n 356); Cancado Trindade (n 357); Janne Elisabeth Nijman, The Concept of International Legal
Personality: An Inquiry into the History and Theory of International Law (Asser 2004); Sinthiou Estelle Buszewski,

37

[o)}

‘The Individual, the State and a Cosmopolitan Legal Order’ in Norman Weil} and Jean-Marc Thouvenin (eds),
The Influence of Human Rights on International Law (Springer 2015) 201; though combining his approach with a
more formal conception of subjecthood, Roland Portmann, Legal Personality in International Law (CUP 2010)
273 also tends in this direction ‘in the context of international crimes and fundamental human rights’.

377 E.g. Rein A Mullerson, ‘Human Rights and the Individual as Subject of International Law: A Soviet View’
(1990) 1 EJIL 33, 35.

378 Susan Marks, ‘State-Centrism, International Law, and the Anxieties of Influence’ (2006) 19 LJIL 339,
339-340.
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D. INDIVIDUALISATION, HUMANISATION,
AND GLOBAL CONSTITUTIONALISM

It is worth pausing here to ask ourselves why the increasing individualisation of
international law is, often without further reasoning, seen as progressive in this
way. After all, there is a long line of critique, reaching back at least to Karl Marx
and further developed, for example, in Marxist perspectives®” and critiques of

%0 that problematises individualisation as giving way to egoism and

human rights,
self-interest, disregarding ‘species-life’ in society, and constituting a set of social
32 too, has long grappled

with the ambiguities of individual rights and the ‘standing’ that comes with

relations that prevent emancipation.®® Feminist critique,

them: ‘rights secure our standing as individuals even as they obscure the treacherous
ways in which that standing is achieved and regulated’, thus forming part of
historically specific power structures and entrenching subordination even as they

offer limited redress.?%?

Part of the answer to the continuing popularity of individuals as subjects of international
law presumably lies simply in the positive feelings that speaking of an ‘international law
for humankind’ evokes.*®* It is associated, for example, with a ‘substantive core’ of ‘flesh
and blood’ for international law.”® Given the affective impact that the ‘humanisation’
of international law seems to invoke, debates over the international legal personality of
individuals in such terms may function primarily as a placeholder for broader debates
on the nature and ultimate function of international law as such.™ This hypothesis is
confirmed by the connection often drawn between the international legal personality
of individuals and the constitutionalisation of international law.>®” The field of global
constitutionalism is itself a broad church, but can be summarised as an attempt to give
meaning and legitimacy to international law by understanding it as a constitutional
order imbued with certain foundational values. Particular emphasis tends to be placed

379 See Bagchi, § 3.4, in this textbook.

380 See Ananthavinayagan and Theilen, § 21.8, in this textbook.

381 Karl Marx, ‘On the Jewish Question” in Robert C Tucker (ed), The Marx-Engels Reader (Norton 1978)
26; see also Anthony Carty, ‘International Legal Personality and the End of the Subject: Natural Law and
Phenomenological Responses to New Approaches to International Law’ (2005) 6 MJIL 534, 551-552 on
individualism and ‘collective life’ with reference to international legal personality.

382 See Kahl and Paige, § 3.3, in this textbook.

383 Wendy Brown, ‘Suffering Rights as Paradoxes’ (2000) 7 Constellations 230, 238.

384 Cangado Trindade (n 357) 25; see also Nijman (n 378) 473.

385 Barbara (n 355) 47.

386 On this connection, see also Nehal Bhuta, “The Role International Actors Other Than States Can Play in the
New World Order” in Antonio Cassese (ed), Realizing Utopia. The Future of International Law (OUP 2012) 61.

387 E.g. Anne Peters, ‘Are We Moving Towards Constitutionalization of the World Community?’ in Antonio
Cassese (ed), Realizing Utopia. The Future of International Law (OUP 2012) 122 and 129; for a critical
overview, see Astrid Kjeldgaard-Pedersen, ‘Global Constitutionalism and the International Legal Personality
of the Individual’ (2019) 66 NILR 271; Ekaterina Yahyaoui Krivenko, Rethinking Human Rights and Global
Constitutionalism (CUP 2017) 19 et seq.
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on the ‘holy trinity’ of human rights, democracy and the rule of law**® — all associated,
in some way, with individuals.

But if the approaches share ground in this way, they are also open to similar objections.
Global constitutionalism has been rightly criticised for the active neglect of its own
history, particularly colonialism, slavery, and their legacies® — in much the same way as
the colonial origins of individuals’ international legal personality are commonly glossed
over, as described above. Another crucial shortcoming of global constitutionalism is the
way in which it reinscribes liberal values as universal, including the liberal distinction
between politics and economics. Indeed, global constitutionalism tends to take the
market as a given and to relegate economic matters to the private sphere, untouched
by the public law principles it propounds for international law — thus legitimising

structures of global capitalism and shielding them from democratic contestation.*”

A similarly liberal outlook on economic matters is also often implied, although rarely
made explicit and certainly not politicised, in the insistence on international legal
personality of individuals. It shines through, for example, in the analogisation of the
individual under international law to ‘a global bourgeois in the dual sense of an economic
actor and bearer of so-called unpolitical international rights that secure his or her
personal freedom and development’.*' The individual here becomes individual-as-
free-economic-actor. Simultaneously, most proponents of individuals as the primary
subjects of international law relegate market structures and economic matters to the
unquestioned background in much the same way as global constitutionalists — for
example, the complex economic phenomenon of globalisation and the social relations
of racialised and gendered exploitation that accompany it are reduced to a manifestation
of humans’ ostensible nature as ‘social animals’, with an emphasis on communication
and technological innovation.*>

Against this backdrop, it becomes vital to question which individuals are ascribed
international legal personality, and which of them stand to profit from it. While the
rhetoric of humanisation and of ‘flesh and blood’ leads us to equate the individual
and the human being, the technical meaning of ‘individuals’ on most accounts is by

388 Mattias Kumm and others, ‘How Large Is the World of Global Constitutionalism?’ (2014) 3 Global
Constitutionalism 1, 3.

389 Vidya Kumar, “Towards a Constitutionalism of the Wretched. Global Constitutionalism, International
Law and the Global South’ (Vilkerrechtsblog, 27 July 2017) <doi:10.17176/20170727-141227> accessed 10
August 2023.

390 Sigrid Boysen, ‘Postcolonial Global Constitutionalism’ in Anthony F Lang and Antje Wiener (eds),
Handbook on Global Constitutionalism (2nd edn, Edward Elgar forthcoming); from broader critiques of global
constitutionalism, see also Christine E] Schwobel, Global Constitutionalism in International Legal Perspective
(Martinus Nijhott 2011).

391 Peters (n 356) 553 (emphasis in original); see also Oliver Dorr, * “Privatisierung” des Volkerrechts’ (2005)
60 JZ 905, 908, considering Marktbiirgerrechte (literally ‘rights of market citizens’) in the law of regional
integration as a reference point for individual rights.

392 Barbara (n 355) 44—46.
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no means restricted to natural persons. As the inclusion of investment law alongside
other fields in which the rights of individuals are enshrined in international law
shows, the term also includes juridical persons constituted by private law under

its ambit — and it is notable that investment law, commonly acknowledged as
particularly important to the entrenchment of imperialist, capitalist structures
through international law,*** forms one of the crucibles in which the international
legal personality of individuals was forged. For that matter, human rights doctrine
likewise recognises juridical persons as bearers of ‘human’ rights.*** Although
transnational corporations tend to be discussed separately under the rubric of

*% then, there is a significant but underacknowledged

international legal personality,
area of overlap with discussions of the international legal personality of individuals
and their (economic) rights. The ostensible humanisation of international law of
which individual subjecthood is said to form part thus turns out to include the
kind of economic freedom that underlies a liberal capitalist order which serves the

interests of corporations in the Global North.

E. CONCLUSION

The doubts canvassed above are intended to contextualise the debates on individuals’
international legal personality, not to argue against it — States are no more ‘natural’

3% and no less

candidates for international legal personality than individuals,
entangled with civilisational hierarchies and the structures of global capitalism. In
any case, that individuals possess some form of subjecthood under international

law is nowadays almost indisputable. Its form and extent hinges not only on one’s
definition of international legal personality but also on various precommitments as
to the nature and ultimate function of international law. What stands out about the
new orthodoxy emphasising the development from State-centric to human-centric
international law, however, is its self-presentation as a narrative of progress —

a characterisation which not only elides the downsides of individualisation and

the politics of claiming primary subjecthood for individuals, including juridical
persons, but also delegitimises broader doubts about the concept of international
legal personality as such.*” Against this narrative of progress, it is worth asking: why
individualise, which ‘individuals’, and who profits from approaching international
law in this way?

393 Kate Miles, The Origins of International Investment Law. Empire, Environment and the Safeguarding of Capital (CUP
2013); David Schneiderman, Investment Law’s Alibis. Colonialism, Imperialism, Debt and Development (CUP
2022); Muthucumaraswamy Sornarajah, ‘Mutations of Neo-Liberalism in International Investment Law (2011)
3 Trade, Law and Development 203.

394 See critically Anna Grear, ‘Challenging Corporate “Humanity”: Legal Disembodiment, Embodiment and
Human Rights’ (2007) 7 HRLR 511. On human rights doctrine, see Milas, § 21.1, in this textbook.

395 See Gonzalez Hauck, § 7.7, in this textbook.

396 See also Portmann (n 378) 274.

397 For a starting point on such doubts, see Rose Parfitt (n 360) 599.
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BOX 7.4.2 Further Readings

Further Readings

e A Peters, Beyond Human Rights. The Legal Status of the Individual in
International Law (Cambridge University Press 2016)

e  SE Buszewski, ‘The Individual, the State and a Cosmopolitan Legal Order’
in N WeiB3 and J-M Thouvenin (eds), The Influence of Human Rights on
International Law (Springer 2015) 201

o AKjeldgaard-Pedersen, ‘Global Constitutionalism and the International
Legal Personality of the Individual’ (2019) 66 NILR 271

e VO Nmehielle, ‘A Just World Under Law: An African Perspective on the
Status of the Individual in International Law’ (2006) 100 ASIL Proceedings 252

e A Grear, 'Challenging Corporate “Humanity”: Legal Disembodiment,
Embodiment and Human Rights' (2007) 7 HRLR 511
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