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§ 7.3 INTERNATIONAL ORGANISATIONS

GRAZYNA BARANOWSKA, VILJAM ENGSTROM,
AND TAMSIN PHILLIPA PAIGE

BOX 7.3.1 Required Knowledge and Learning Objectives

Required knowledge: Sources of International Law; Subjects and Actors in
International Law; States

Learning objectives: Understanding the concept of international organisation;
varieties of international organisations and their categorisation; organisations
as actors in international law and as international legal persons; the
autonomous nature of international organisations; concepts of legal
personality and legal powers/competences; main features of the United
Nations and its structure and function; the law of the United Nations and the
fundamental principles of public international law in the UN Charter.

A. INTRODUCTION

It has been said that everything we do is today in one way or another dealt with by
an international organisation. International organisations have become an established
way of structuring inter-State relations, today outnumbering, in any definition, the
number of States. This chapter identifies basic features of international organisations,
highlights elements of their autonomy, and explains fundamental concepts relating
to organisations. It also introduces the United Nations (UN) as the paramount
organisation of the international legal system.

B. IDENTIFYING AN INTERNATIONAL
ORGANISATION

I. DEFINING AN INTERNATIONAL ORGANISATION

While international organisations influence many aspects of our life — they regulate
our food,*® how we travel,>” and who delivers our mail*”” — defining them appears
challenging. The ILC’ Draft articles on the responsibility of international organisations
defines international organisations as established by a treaty or another instrument
governed by international law and possessing international legal personality. The Draft

268 Food and Agriculture Organization of the United Nations <www.fao.org/home/en> accessed 18 June 2023.
269 World Tourism Organization <www.fao.org/home/en> accessed 18 June 2023.

270 Universal Postal Union <www.upu.int/en/Home/> accessed 18 June 2023.
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articles further stipulate that such organisations may include other entities as members
in addition to States.””!

Several characteristics can be identified that — while not providing an exhaustive definition —
provide a ‘useful point of departure’ for identifying international organisations. These
include (1) being created by States, (2) being based on a treaty, and (3) consisting of at
least one organ with a distinct will. All these characteristics are fluid and raise further
discussion. For example, international organisations can be jointly created by States and
international organisations; not all organisations are based on a treaty but, for example, a
decision of the UN General Assembly (UNGA) or domestic parliaments.?’

Il. CATEGORISING INTERNATIONAL ORGANISATIONS

1. Intergovernmental - Supranational - Non-governmental

International organisations are traditionally understood to consist of States. As such, a
defining feature of international organisations as actors in international law is that they
are ‘intergovernmental’. The notion ‘intergovernmental’ can also be used to indicate a
distinction to other forms of organisations. As a point of departure, an intergovernmental
organisation does not limit the sovereignty of States.”” Although the constituent
instrument of an intergovernmental organisation is a treaty, and as such may contain
certain obligations for the member States (e.g. financial obligations), most organisations
cannot adopt legally binding decisions. One exception is the UN, discussed below.
However, the UN would still not qualify as a supranational organisation.

Supranational organisations differ from intergovernmental organisations in respect of
their regulatory authority. The European Union is currently the only example of a
truly supranational organisation, exercising a range of law-making, adjudicative, and
enforcement powers.”’* As stated by the Court of Justice of the European Union,

by becoming members, States have created an organisation of ‘unlimited duration,
having its own institutions, its own personality, its own legal capacity and capacity of
representation on the international plane and, more particularly, real powers stemming
from a limitation of sovereignty or a transfer of powers’.?”” This ‘limitation’ means that
EU legislative measures can have direct effect in the legal orders of EU member States.

A common way to distinguish between organisations is to scrutinise the body of law that
governs the organisation’s activities: only those entities are international organisations
that are governed by international law. Consequently, organisations whose activities are

271 ILC, ‘Responsibility of States for Internationally Wrongful Acts’ (53rd session 23 April-1 June and 2 July—10
August 2001) UN Doc A/RES/56/83 Annex.

272 Jan Klabbers, An Introduction to International Organizations Law (CUP 2022) 6-12.

273 On sovereignty, see Green, § 7.1, in this textbook.

274 Peter L Lindseth, ‘Supranational Organizations’ in Jacob Katz Cogan, Ian Hurd, and Ian Johnstone (eds), The
Oxford Handbook of International Organizations (OUP 2016).

275 Case 6/64 Flaminio Costa v E.N.E.L [1964] ECR 585, 593.



SUBJECTS AND ACTORS 261

governed by domestic law are considered non-governmental organisations.”’® By way of
examples, the International Committee of the Red Cross is governed by Swiss law, and
Amnesty International by British law. Membership in non-governmental organisations is
also withheld for individuals. This does not mean that non-governmental organisations
would not perform important tasks in the practice of international law. This reflects

the trend of increasingly recognising an ever more diverse set of actors.””” Moreover,
organisations can transition from non-governmental to intergovernmental.

BOX 7.3.2 Example: Transition From Non-governmental
to Intergovernmental

The International Commission on Missing Persons was initially established in
Sarajevo in 1996 to help to account for missing persons during the Yugoslavian
wars. The Commission gradually expanded its mandate and sphere of activities.
Eventually, its status changed in 2014, when five States signed a treaty and
conferred upon it the status of an intergovernmental organisation.?’®

2. Global/Open - Non-global/Closed

Another useful distinction can be made between global and non-global organisations. In
global or open organisations all States are eligible to become members, such as the UN
or the World Health Organization. To the contrary, non-global or closed organisations
restrict their membership in one way or another. Examples include regional
organisations such as the Organization of American States and the African Union,
organisations based on a common background such as the Organisation of Islamic
Cooperation or Organisation Internationale de la Francophonie, or organisations

where membership is restricted to a particular function, such as the Organization of the
Petroleum Exporting Countries or the North Atlantic Treaty Organization.

BOX 7.3.3 Example: Membership in Closed Organisations

The restricted membership of closed organisations need not be carved in stone.
For example, Armenia, Azerbaijan, and Georgia were initially found ineligible

to partake in the Council of Europe as they were considered geographically
part of Asia. Nevertheless, they were eventually admitted at the turn of the

century.?”?

276 Klabbers (n 275) 7. On NGOs, see He Chi, § 7.6, in this textbook.

277 On the pluralisation of actors, see Engstrom, § 7, in this textbook.

278 Agreement on the status and functions of the International Commission on Missing Persons (adopted 15
December 2014, entered into force 14 May 2015) article 1(1) stating: “The International Commission on
Missing Persons is hereby established as an international organisation’.

279 Henry G Schermers and Niels Blokker, International Institutional Law (Brill/Nijhoff 2018) 57-59.
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3. Political - Technical

‘While most international organisations are established to perform a specific function, the
limited scope and nature of the tasks of some organisations make them appear as dealing
with predominantly technical issues. For example, the Universal Postal Union regulates
global postal services. Instead of diplomats, States usually delegate experts to meetings

of such organisations. By contrast, ‘political’ organisations may discuss any matter of
global governance, and State delegations usually consist of diplomats and politicians, the
paradigm example being the UNGA (further discussed below). At the same time, the
distinction between political and technical organisations can be difficult to uphold.*

BOX 7.3.4 Example: Technical Versus Political Organisations

Seemingly technical questions can turn out to be intensely political. The
Universal Postal Union’s tasks may be thought of as rather technical. However,
in 2019 the United States threatened to withdraw from the Union claiming
that China is taking advantage of its developing country status within the
organisation.®

C. INTERNATIONAL ORGANISATIONS
AS AUTONOMOUS ACTORS

I. LEGAL PERSONALITY

Although international organisations have been created by treaty already since the
late 19th century, it was only with the creation of the League of Nations and the
International Labour Organization that the issue of legal personality of organisations
came to be discussed.? International organisations are established legal subjects of
international law.®* This was confirmed by the ICJ in the Reparation for Injuries
Advisory Opinion in 1949.2%

The legal personality of organisations has two dimensions: personality in domestic
law and in international law. The constituent treaties of international organisations
commonly contain a provision granting the organisation legal personality under the

280 Schermers and Blokker (n 282) 62-63.

281 “Trump Pulls US Out of UN Postal Scheme on China Price Concerns’ (The Guardian, 17 October 2018)
<www.theguardian.com/us-news/2018/oct/17/trump-universal-postal-union-withdraw-foreign-postal-rates>
accessed 8 August 2023.

—

282 On treaties, see Fiskatoris and Svicevic, § 6.1, in this textbook. On the history of international organisations,
see Bob Reinalda, Routledge History of International Organizations: From 1815 to the Present Day (Taylor &
Francis 2009)

283 On the concept of legal subject, see Engstrom, § 7, in this textbook.

284 Reparation for Injuries (n 7).
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domestic law of its member States.?® Like all provisions of the constituent instrument,
this grant of domestic legal personality only applies in relation to the members of the
organisation. Explicit provisions on international legal personality, on its part, is a rarity
especially in open international organisations, whereas such provisions may be found in

closed organisations.?

While the question of legal personality may seem rather theoretical, in practice the
absence of legal personality has proved problematic as it can prevent an organisation, for
example, from concluding agreements or renting buildings.®” Due to the lack of legal

personality, for example, the Organization for Security and Co-operation in Europe has

faced several practical obstacles.?

Il. COMPETENCES/POWERS

The question of personality and powers are so closely intertwined that they may
sometimes be difficult to distinguish from one another. This has to do with the fact
that the exercise of powers is an inherent element by which legal personality manifests
itself.*®” An organisation performs its tasks by exercising legal powers. As these powers
are organisation specific, they can range from being very limited to exceeding the
powers of its member States. There are very few organisations that can make decisions
that become directly binding on member States (basically the European Union, and the
UN Security Council [UNSC]). Most exercises of powers, in other words, gain their

regulatory impact through other means.*”

The main source of the legal powers of an organisation is the conferral or attribution by

members as provided in its constituent instrument.”' The basic rule governing acts of

organisations is that they must remain within the confines of their attributed powers.*>

This principle is explicit for example in the Treaty on the European Union, article 5.2
Similar provisions are explicit in constituent instruments of several organisations.

285 See for example Charter of the United Nations 1945 (adopted 26 June 1945, entered into force 24
October 1945) 1 UNTS XVI article 104; Consolidated version of the Treaty on the Functioning of the
European Union, OJ C 326 (adopted 13 December 2007, entered into force 26 October 2012) (TFEU)
article 335.

286 See for example TFEU (n 19), article 47, and Agreement Establishing the African Development Bank
(adopted 4 August 1963, entered into force 10 September 1964) 510 UNTS 3, article 10.

287 Schermers and Blokker (n 282).

288 Jan Klabbers, ‘Institutional Ambivalence by Design: Soft Organizations in International Law’ (2001) 70 NJIL
403; Isabelle Ley, ‘Legal Personality for the OSCE?: Some Observations at the Occasion of the Recent
Conference on the Legal Status of the OSCE’ (Vilkerrechtsblog, 8 August 2016) <https://voelkerrechtsblog.
org/legal-personality-for-the-osce/> accessed 8 August 2023.

289 Klabbers (n 275).

290 José E Alvarez, International Organizations as Law-Makers (OUP 2005).

291 Dan Sarooshi, International Organizations and Their Exercise of Sovereign Powers (OUP 2007).

292 Jurisdiction of the European Commission of the Danube (Advisory Opinion), PCIJ] Rep Series B No 14, 64.

293 Article 5 states: ‘1. The use of Union competences is governed by the principles of subsidiarity and
proportionality. 2. Under the principle of conferral, the Union shall act only within the limits of the
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In addition to explicitly conferred powers, organisations can also exercise
such ‘implied powers’ as are necessary for the performance of their duties.?”*

An express embodiment of this idea can be found in the Treaty on the
Functioning of the European Union, article 352.%> The element of attribution/
conferral emphasises that organisations do not, unlike States, possess a general
competence (also called the ‘principle of speciality’). However, the ‘necessities
of international life’ may reveal the need for the exercise of implied powers that
are not expressly provided for in the constituent instrument.>® As long as an act
of an organisation is necessary for achieving the purpose of the organisation, and
there is political agreement on that necessity, such an act is not ultra vires (Latin:
‘beyond the powers’). The two doctrines are tools for constructing and adjusting
the functions and tasks of organisations in accordance with the desires of their
membership.?”’

The commonality of certain powers, such as the capacity to conclude treaties and to
bring international claims, has tempted some academics to locate those powers in the
mere possession of legal personality. There is a bulk of powers, in this logic, that have
become customary, which means that as soon as an organisation comes into existence,
it would enjoy those powers.?”® In the ‘inherent powers approach’ organisations are
potentially free, like States, to perform any sovereign act which they are in a practical

position to perform.?”

In practice, claims to inherent powers are more common in
the context of international courts and tribunals. However, the distinction to implied
powers is in this practice not always consistent.*” In the context of international
organisations, the more common position is that particular powers cannot be derived

from the mere possession of legal personality.

Ill. OTHER ASPECTS OF THE AUTONOMY OF INTERNATIONAL
ORGANISATIONS

While legal powers may be the most visible way by which organisations assert an
autonomy, it is not the only expression of it. Organisations and their employees enjoy

competences conferred upon it by the Member States in the Treaties to attain the objectives set out therein’.
Consolidated version of the Treaty on European Union (adopted 13 December 2007, entered into force 26
October 2012) OJ C 326.

294 Reparation for Injuries (n 7).

295 Article 352(1) TFEU (n 19) states: ‘If action by the Union should prove necessary, within the framework of
the policies defined in the Treaties, to attain one of the objectives set out in the Treaties, and the Treaties have
not provided the necessary powers, the Council . . . shall adopt the appropriate measures’.

296 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion) [1996] IC] Rep 66.

297 Viljam Engstrom, Constructing the Powers of International Institutions (Martinus Nijhoff 2012).

298 On customary law, see Victor Stoica, § 6.2, in this textbook.

299 As argued by Finn Seyersted, Common Law of International Organizations (Martinus Nijhoft 2008).

300 Viljam Engstrom, ‘Article 4. Legal Status and Powers of the Court’ in Mark Klamberg (ed), The Commentary
on the Law of the International Criminal Court <https://cilrap-lexsitus.org/en/clicc/4> accessed 8 August 2023.
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31 To act independently

immunities which secure a degree of physical autonomy.
of any particular State interest and free from political pressure, organisations and

staft commonly enjoy those immunities that are necessary for the performance of

the functions of the organisation.”” In respect of membership, the autonomy of
organisations expresses itself, for example, through a right to include and exclude States.
There is no automatic right of States to become members in any organisation of choice.
Also membership rights, such as the right to participate in the work of organs and/or

the right to vote, can be restricted by the organisation.’”

BOX 7.3.5 Example: Losing Membership Rights

A member that acts in breach of the constituent instrument of an organisation may
be expelled from that organisation. As a reaction to the Russian aggression against
Ukraine in 2022, the Committee of Ministers of the Council of Europe decided

on the 16 March 2022 to exclude the Russian Federation as of that date from the
organization (in anticipation of which The Russian Fedaration withdrew from the
organisation the preceding day).** Although the same mechanism exists in the UN
Charter,*® it has never been used. Instead, the UN has used other means towards
States that act in violation of the Charter, such as withholding credentials.3®

D. THE UNITED NATIONS
I. OVERVIEW

The core goal of the UN is the maintenance of peace. The horrors of World War I and
World War IT are reflected in the preamble of the UN Charter, its foundational treaty,
where the first stated aim of the organisation is ‘to save succeeding generations from
the scourge of war, which twice in our lifetime has brought untold sorrow to [human)]

301 On immunities, see Walton, § 11, in this textbook.

302 And as defined in separate treaties. See for example UN Charter (n 288), article 105(1), and Convention
on the Privileges and Immunities of the United Nations (adopted 13 February 1946, entry into force 17
September 1946, 1 UNTS 15.

303 UN Charter (n 288), article 19.

304 Council of Europe, “The Russian Federation Is Excluded from the Council of Europe’ (16 March 2022)
<www.coe.int/en/web/portal/-/the-russian-federation-is-excluded-from-the-council-of-europe> accessed 8
August 2023.

305 Article 6 of the UN Charter stating: ‘A Member of the United Nations which has persistently violated the
Principles contained in the present Charter may be expelled from the Organization by the General Assembly
upon the recommendation of the Security Council’.

306 Viljam Engstrom, ‘Credentials and the Politics of Representation: What’s in It for the UN?’ (EJILtalk, 11
October 2021) <www.ejiltalk.org/credentials-and-the-politics-of-representation-whats-in-it-for-the-un/>
accessed 9 August 2023.
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kind’.*"” This overarching goal is further reflected in article 1(1) of the Charter, where it
is stated that the purpose of the UN is ‘to maintain international peace and security’.’*®
Article 1 defines as goals of the UN in the following terms: maintenance of peace

by collective measures and settlement of disputes; development of friendly relations,
equal rights and self-determination; promoting human rights; and international
cooperation.”” Whereas the primary goal of maintaining peace is a prerogative of the

1% in the pursuit of

UN main bodies, as stated by the IC]J in its Nuclear Weapons opinion,
the broader set of goals the UN not only works through the core organisation but also

the broader UN system.

Il. THE DRAFTING HISTORY AND LEGAL STATUS
OF THE CHARTER

The term ‘United Nations’ was first coined on 1 January 1942 in the ‘Declaration
by United Nations’,*"! which pledged to uphold the purposes and principles of

the Atlantic Charter (a joint statement between Churchill and Roosevelt on 14
August 1941).°'2 At the close of World War II, this term became the basis of the new
organisation to replace the League of Nations. The UN was formed through the
drafting of the UN Charter at the San Francisco Conference in April 1945, with 50
nations present, and Poland signing once a government was formed to constitute the
51st original member State.”* As of June 2023, the UN has 193 member States.*"
The volume of membership gives it near universal status, and also gives rise to a
strong argument that the principles enshrined in the Charter should be considered
customary law. The Charter is a multilateral treaty, binding upon its member States,
that creates a permanent venue for diplomatic relations. The UN Charter establishes
the basic structure and procedures of the organisation. The most forceful tool at the
disposal of the UN is the binding nature of Chapter VII resolutions by the UNSC,
when it finds that there is a threat to international peace.’® Today the organisation’s
main areas of work are international peace and security, the protection of human
rights, humanitarian aid, sustainable development and climate action, and upholding
international law.

307 UN Charter (n 288), preamble.

308 UN Charter (n 288), article 1(1).

309 UN Charter (n 288), article 1(2)—(4).

310 Legality of the Use (n 299).

311 Dag Hammarskjold Library, *1942-26 Nations Declare Themselves United’ <https://un-library.tumblr.com/
post/108736439924/1942-26-nations-declare-themselves-united> accessed 24 January 2022.

312 Dag Hammarskjold Library, ‘1941 — A Special Relationship Helps Forge the Beginnings of the United
Nations’ <https://un-library.tumblr.com/post/108647995769/1941-a-special-relationship-helps-forge-the>
accessed 24 January 2022.

313 United Nations, ‘“The San Francisco Conference’ <www.un.org/en/about-us/history-of-the-un/san-
francisco-conference> accessed 24 January 2022.

314 United Nations Treaty Collection, ‘Status of Charter of the United Nations and the Statute of the
International Court of Justice’ <https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=I-
1&chapter=1&clang=_en> accessed 24 January 2022.

315 On ‘Chapter VII determinations’ see Svicevic, § 13, in this textbook.
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BOX 7.3.6 Advanced: The Charter as a Global
Constitution

The UN Charter is sometimes characterised as a world constitution.>™ The
argument builds on the fact that article 103, which grants the UN Charter
precedence over conflicting obligations of member States, elevates the status of
the Charter to a superior source of international law. Interestingly, article 2(6) of
the Charter also states that 'the Organization shall ensure that states which are
not Members of the United Nations act in accordance with these Principles’. Yet,
there are also profound problems with the idea of global constitutionalism.3"”
Article 2(6) can also be considered to contradict the fundamental principle of the
Law of Treaties whereby ‘[a] treaty does not create either obligations or rights for
a third State without its consent’.>"®

Il. THE LAW OF THE UNITED NATIONS

Article 2 is one of the most important provisions of the Charter, as it lists the principles
that the UN and its members States commit to respect. These principles have been
reproduced and further defined in the Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States (1970).*'” Given the
near-universal membership of the UN, these principles are often referred to as the
fundamental principles of international law and international relations.”* Some of them
can even be considered peremptory norms.**' These principles are:

® Sovereign equality

Fulfilment of obligations in good faith

Peaceful settlement of disputes

Prohibition on the use of force

® Non-intervention in internal affairs

The duty to cooperate

® The right of self~-determination of peoples.**

316 See for example: Bardo Fassbender, The United Nations Charter as the Constitution of the International Community
(Martinus Nijhoff 2009); Ronald St. John Macdonald, ‘The International Community as a Legal Community’
in Ronald St. John Macdonald and Donald M Johnston (eds), Towards World Constitutionalism — Issues in the
Legal Ordering of the World Community (Brill 2005).

317 See Christine Schwdébel, ‘Situating the Debate on Global Constitutionalism’ (2010) 8 I-CON 611.

318 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155
UNTS 331, article 34. On the law of treaties, see Fiskatoris and Svicevic, § 6.1, in this textbook.

319 UNGA Res 2624 (XXV) (24 October 1970).

320 Paola Gaeta, ‘The Fundamental Principles Governing International Relations’ in Paola Gaeta, Jorge E
Vinuales, and Salvatore Zappala (eds), Cassese’s International Law (OUP 2020).

321 On jus cogens and hierarchy in international law, see Eggett, § 6, in this textbook.

322 For an overview, Kolb (n 11). For discussions of the principles, see e.g. Tamsin Phillipa Paige, Petulant and
Contrary: Approaches by the Permanent Five Members of the UN Security Council to the Concept of “Threat to the
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Ill. THE GENERAL ASSEMBLY

The UNGA is the primary organ of diplomatic relations within the UN and was
established to be the principal forum for multilateral negotiations. Article 9 of the
Charter grants all UN member States representation in the UNGA. The UNGA meets
annually from September to December to discuss issues on its agenda. In addition, the
UNGA can meet in special sessions and emergency special sessions.” Articles 10 to
17 outline the scope of the UNGA’s functions and powers, with voting and procedure
set out in articles 18 to 22. Most voting in the UNGA requires a simple majority,
whereas voting on ‘important matters’ (such as the membership of the non-permanent
members of the UNSC, membership of the Human Rights Council, membership of
the Economic and Social Council, or the budget of the UN) requires a two-thirds
majority.*** All voting in the UNGA is done on a ‘one member, one vote’ basis.*?

Apart from the annual sessions, most of the work of the UNGA is conducted by six
committees that it oversees. These are Disarmament and International Security (First
Committee); Economic and Financial (Second Committee); Social, Humanitarian and
Cultural (Third Committee); Special Political and Decolonisation (Fourth Committee);
Administrative and Budgetary (Fifth Committee); and Legal (Sixth Committee). Each

326

member State of the UN may assign one person to each committee.”” The committees,

for example, prepare draft resolutions to the UNGA.

It is important to note that UNGA resolutions, with the exception of budgetary

7 In terms of legal status

matters under article 17, are not formally legally binding.
they can, however, be considered expressions of State practice and/or opinio

Jjuris, thus supporting the formation of customary law.**® UNGA resolutions may
themselves gain the status as customary law, as for example in the case of the
Universal Declaration of Human Rights.” An important function of the UNGA as
a permanent multilateral diplomatic forum is the ability to request advisory opinions
from the IC]J, thereby contributing to the development of the articulation of the

current status of international law.3*"

Peace’ under Article 39 of the UN Charter (Brill/Nijhoft 2019); Simon Chesterman, ‘An International Rule of
Law?’ 56 American Journal of Comparative Law 331, 357; Gerry J Simpson, Great Powers and Outlaw States:
Unequal Sovereigns in the International Legal Order (CUP 2004) 5; James Crawford, The Creation of States in
International Law (2nd edn, Clarendon Press; OUP 2006) 126. On the distinction between rules and principles,
see Eggett, § 6.3.B.11., in this textbook.

323 UN Charter (n 288), article 20.

324 UNGA Rules of Procedure of the General Assembly, UN Doc A/520/Rev 15 (1984) paras 82-95.

325 UN Charter (n 288), article 18(1).

326 Rules of Procedure (n 327) para 38.

327 The Charter of the UN label GA decisions as recommendations, UN Charter (n 288), chapter IV.

328 On customary law, see Stoica, § 6.2, in this textbook.

329 On human rights, see Ciampi, § 21, in this textbook.

330 UN Charter (n 288), article 96.
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IV. THE SECURITY COUNCIL

The UNSC is the executive body of the UN, charged with the primary
responsibility for the maintenance of international peace and security.*' The
UNSC is made up of five permanent members (China, France, Russia, the UK,
and the US) and ten non-permanent members who are elected by the UNGA for

»2 The composition of the non-permanent members is fixed:

two years at a time.
five members from African and Asian States, one from Eastern European States,
two from Latin American States, and two from Western European and other
States.” The special role of the UNSC is reflected in its structure, the binding
nature of its resolutions, and the right of veto granted to the permanent members

of the UNSC.

Unlike the UNGA, the UNSC sits permanently and meets whenever necessary to
discuss any situation that falls within its mandate (the maintenance of international
peace and security). When making decisions, the UNSC has the option to make
recommendations with relation to any situation under Chapter VI (Pacific Settlement
of Disputes) of the Charter. Resolutions made under Chapter VII of the Charter
(Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of
Aggression) are binding upon all member States of the UN by virtue of article 25 of
the Charter.

The threshold for UNSC action according to article 39 of the Charter is the
finding of ‘the existence of any threat to the peace, breach of the peace, or act of
aggression’. Voting in the UNSC on any resolution (Chapter VI or Chapter VII)
is governed by article 27 of the Charter. In all other than procedural decisions,
this must, according the the Charter, include the concurring vote of all permanent
members. This requirement has become colloquially known as the veto power
(although the word “veto’ is not mentioned in the Charter as such). Practice has
however developed a divergent interpretation of the text of the Charter according
to which abstention from voting by a permanent member does not prevent the
adoption of a decisions.” A Chapter VII resolution is the only generally accepted
exception (beside self-defence) to the prohibition on the use of force found in
article 2(4) of the UN Charter.**

331 UN Charter (n 288), article 24(1).

332 UN Charter (n 288), article 23.

333 UNGA A/RES/1990 (XVIII) (17 December 1963).
334 Kolb (n 11).

335 On the system of collective security, see Svicevic, § 13, in this textbook.
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BOX 7.3.7 Example: Limits to UNSC Powers

A claim has been made that ‘the Security Council may basically decide or do
anything it wishes and it will remain within the limits of the legal framework
for its action’.3% The interpretation of what can be considered a ‘threat to the
peace, breach of the peace, or act of aggression’, triggering the article 39
threshold, has indeed expanded.®®” While UNSC decisions must be consistent
with the purposes and principles of the Charter, the UNSC has for example
relied upon its implied powers in order to establish criminal tribunals.3® The
UNSC has also made decisions obliging UN member States to undertake
legislative measures domestically, hereby assuming something of a role of a
‘world legislature’.3¥

V. THE SECRETARIAT

The UN Secretariat is set up under articles 97 to 101 of the Charter, and operates as
the administrative arm of all UN activities. The Secretary-General is appointed by

the GA, upon the recommendation of the UNSC. The SG (awkwardly referred to

as ‘he’ in the Charter) is responsible for overseeing all the activities of the Secretariat,
and reporting annually to the GA on the activities of the UN. The SG is also charged
with bringing before the UNSC any matter that may threaten the maintenance of
international peace and security. The Secretariat itself is made up of a number of
departments that cover the broad functions of the UN each with a specific focus, acting
on direction from the UNSC, the GA, and other UN bodies (e.g. the Human Rights
Council, or the Economic and Social Council).

VI. OTHER UN BODIES

1. The Economic and Social Council

The Economic and Social Council is established under article 61 of the Charter, and
is made up of 54 members of the UN elected for three-year terms by the GA. The
role of the Economic and Social Council is to conduct studies and reports with respect
to international economic, social, cultural, educational, health, and related matters

336 Inger Osterdahl, Threat to the Peace: The Interpretation by the Security Council of Article 39 of the UN Charter
(Tustus 1998) 98.

337 Christopher ] Le Mon and Rachel S Taylor, ‘Security Council Action in the Name of Human Rights: From
Rhodesia to the Congo’ (2004) 10 U.C. Davis Journal of International Law & Policy 197, 207; Paige (n 325)
20; Daniel Pickard, “When Does Crime Become a Threat to International Peace and Security?’ (1998) 12
Florida Journal of International Law 1, 19-20.

338 Prosecutor v ‘ladic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) (1995) ICTY
IT-94-1-AR-72.

339 Stefan Talmon, “The Security Council as World Legislature’ 2005 (99) AJIL 175-93. On ‘law-making’

resolutions, see Kunz, Lima, and Castelar Campos, § 6.4 D.II.1 in this texbook.
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and to make recommendations to the GA on the basis of those reports, as well as
recommendations for the purpose of promoting respect and observance of human rights.

2. The Trusteeship Council

The Trusteeship Council was established under article 86 of the Charter and charged
with overseeing the administration of UN trust territories. The Trusteeship Council
suspended operations on 1 November 1994, a month after the last remaining UN trust
territory, Palau, gained independence. While its abolishing has been proposed, it may

also experience a revival due to climate change events.**

3. The International Court of Justice

The International Court of Justice (ICJ) was established under article 92 of the UN
Charter, and the annexed statute of the ICJ.**! The ICJ was established as a successor to
the Permanent Court of International Justice.

BOX 7.3.8 Advanced: The Effectiveness of the UN

The UN meets criticism from many directions. The UNSC in particular is, for
example, accused of applying double standards and selectivity. The UN has
also been accused for failing to deliver on the maintenance of international
peace and security, such as preventing the genocide in Rwanda.?*? The Russian
aggression against Ukraine has recently highlighted anew the structural problem
of the veto power of permanent members in the UNSC, which can render the
Council incapable of acting. While the shortcomings of the Charter have been
subject of debate at least since the Cold War, the veto power was at the time of
the UN's establishment a prerequisite for granting a monopoly for authorisation
of use of force to the UNSC.** Whereas the UN at the time of its establishment
was strongly focused on the prevention of war, it is nowadays engaged in
activities across societal sectors.®** While many of the criticisms towards the UN
are valid, the UN still remains ‘the go-to forum in a time of crisis, and is likely to
remain so well into the future’.3#

340 Dag Hammarskjold Library, ‘Proposals Related to the Reform of the Trusteeship Council” <https://research.
un.org/en/docs/tc/reform> accessed 18 June 2023.

341 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 1
UNTS XVI. On peaceful settlement of disputes, see Choudhary, § 12, in this textbook.

342 See generally, Paige (n 325).

343 Peter Nadin, ‘United Nations Security Council 101” (Our World, United Nations University, 15 April 2014)
<https://ourworld.unu.edu/en/united-nations-security-council-101> accessed 8 August 2023.

344 Kolb (n 11); Sir Brian Urquhart, “The Role of the United Nations in a Changing World” (UN Audiovisual
Library 2008) <https://legal.un.org/avl/ls/Urquhart_UN_1.html> accessed 8 August 2023.

345 Nadin (n 342).
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E. CONCLUSION

This chapter has provided an overview of international organisations as subjects of
international law. In characterising and classifying organisations, the role of State
consent was noted as central both for the establishment of an organisation and for
delimiting it, for example, from non-governmental organisations. One of the defining
features of international organisations is their autonomy from their member States.
While this autonomy may take various forms, the conferral of legal personality upon
an organisation, and its exercise of legal powers, are undoubtedly crucial features. The
second part of the chapter introduced the UN as the primary example of a global/
open organisation with an openly political agenda. The UN Charter assumes a special
position among legal sources of public international law, and the UNGA and the
Security Council are important venues for bringing States together in addressing global
challenges. Although the international legal system today acknowledges a range of

346

non-State actors,”*® international organisations have retained their central role as venues

for State collaboration in global governance.

BOX 7.3.9 Further Readings and Further Resources

Further Readings

e FA Chittharanjan, Principles of the Institutional Law of International
Organizations (2nd edn, CUP 2005)

e R Kolb, An Introduction to the Law of the United Nations (Bloomsbury 2010)
e JKlabbers, An Introduction to International Organizations Law (CUP 2022)

e HG Schermers and NM Blokker, International Institutional Law: Unity Within
Diversity (6th edn, Martinus Nijhoff 2018)

Further Resources

e The United Nations system chart: https://www.un.org/en/delegate/page/un-
system-chart

e The United Nations Dag Hammarskjold Library: https://www.un.org/en/
library

e The United Nations treaty collection: https://treaties.un.org/

§§§

346 On the pluralisation of international law, see Engstrom, § 7, in this textbook.
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