
  

 

 

  

 
 
 
 

 
 

 
 
 

 

 

 

 

 
 

199  SOURCES OF INTERNATIONAL LAW 

§ 6.4 OTHER SOURCES 
RAFFAELA KUNZ, LUCAS CARLOS LIMA,  
AND BERNARDO MAGESTE CASTELAR CAMPOS 

BOX 6.4.1 Required Knowledge and Learning Objectives 
Required knowledge: Consent; Enforcement; Sources; Treaty Law; Customary 

International Law 

Learning objectives: Understanding the secondary sources of international law 
as listed in article 38 of the ICJ Statute and the limits of the catalogue of 
formal sources in times of global governance; understanding the role of  
non-State subjects – such as international organisations – in today’s processes 
of norm production. 

A. INTRODUCTION 

Besides treaty law, customary international law and general principles of law, article 38 
of the Statute of the International Court of Justice (ICJ)235 lists two ‘subsidiary means 
for the determination of rules of law’, namely judicial decisions and ‘the teachings of 
the most highly qualifed publicists of the various nations’. The word ‘subsidiary’ has 
predominantly been interpreted as meaning that judicial decisions and teachings are not 
formal sources themselves, but rather serve as evidence of the existence of the three formal 
sources.236 In light of this, it has been argued that the term auxiliaire used in the French 
version more adequately describes the function of jurisprudence and doctrine.237 Rather 
than providing guidance in a subordinate way if the formal sources give no clear answer, 
these two means serve as tools to elucidate the existence of norms of international law. 

However, the distinction between formal sources and subsidiary means is not as clear-cut 
as often portrayed. For instance, while judicial decisions are listed as ‘subsidiary means’, 
it is becoming increasingly recognised that in light of the indeterminacy of the law, 
international norms only come to life once applied in concrete cases. Indeterminacy 
not only refers to the fact that international legal obligations are often phrased in 
vague terms, leaving room for divergent interpretations. More fundamentally, language 
as such is indeterminate, and meaning is only established through interpretation.238 

235 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965) 
993 UNTS 33. 

236 Alain Pellet and Daniel Müller, ‘Art. 38’ in Andreas Zimmermann and others (eds), The Statute of the 
International Court of Justice: A Commentary (OUP 2019) para 338. 

237 Ibid. 
238 Ingo Venzke, How Interpretation Makes International Law: On Semantic Change and Normative Twists (OUP 2012) 66. 
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Consequently, judicial decisions undoubtedly play a considerable role in clarifying and 
thus also making international law.239 

It is also well-established today that further sources exist beyond the ‘list’ contained 
in article 38. Unilateral declarations are recognised as further ‘traditional’ source of 
international law. More recently, acts of international organisations, so-called secondary law, 
and soft law have become increasingly relevant. Both play a crucial role in today’s globalised 
world. The aim of this chapter is to give an overview of these ‘other’ sources and discuss 
some of the consequences of the ‘pluralisation’ of the sources doctrine in international law. 

B. SUBSIDIARY SOURCES (ARTICLE 38(1)(D) 
ICJ STATUTE) 

I. JUDICIAL DECISIONS 

1. International Judicial Decisions as Sources of Law 

When an international court or tribunal renders a judicial decision, it becomes binding 
upon the parties to the dispute. While the bindingness of a specifc judicial decision 
can be traced to the parties’ consent,240 the general obligation to respect judicial decisions 
stems from the principle of pacta sunt servanda (Latin: ‘agreements must be kept’).241 An 
international judicial decision creates lex inter partes (Latin: ‘law between the parties’). 
The extent to which that decision can create law for the community as a whole is up to 
debate. Since international judicial decisions are an unavoidable part of the judicial legal 
system and might perform distinct functions within diferent legal regimes (e.g. trade 
law, human rights law, international criminal law), it is not possible to generalise the 
role of decisions as sources of international law.242 

The Advisory Committee of Jurists responsible for drafting the Statute of the 
Permanent Court of International Justice had to address the status of judicial decisions. 
A proposal to include ‘international jurisprudence as a means for the application and 
development of law’243 as applicable law was dismissed. Instead, judicial decisions were 
placed alongside the teachings of publicists in a secondary position. 

Article 38(1)(d) of the ICJ Statute prescribes that the ICJ (‘the Court’), responsible for 
deciding in accordance with international law, shall apply judicial decisions as subsidiary 

239 Armin von Bogdandy and Ingo Venzke, ‘Beyond Dispute: International Judicial Institutions as Lawmakers’ 
Special Issue (2011) 12 GLJ 979. 

240 On consent, see González Hauck, § 2.2, in this textbook. 
241 On pacta sunt servanda, see Fiskatoris and Svicevic, § 6.1.B.IV., in this textbook. 
242 ILC, ‘Report of the International Law Commission on the Work of its 72nd Session’ (26 April–4 June 

and 5 July–6 August 2021) UN Doc A/76/10, Annex ‘Subsidiary means for the determination of rules of 
international law’. 

243 Procès-verbaux [1920] 306. 



  

 
 
 

 
 

 

 
 
  

 

  

 

 

201  SOURCES OF INTERNATIONAL LAW 

means for the determination of rules of law. Additionally, the subsidiary application 
of judicial decisions concerning the other three main sources envisaged in article 38 
(treaties, custom, and general principles) is subject to article 59, stating that a decision 
of the Court ‘has no binding force except between the parties and in respect of that 
particular case’. 

Nonetheless, in a legal order predominantly characterised by decentralised methods 
of normative production, judicial decisions play an important role. While ‘the Court, 
as a court of law, cannot render judgment sub specie legis ferendae [Latin: ‘of the law 
to be made’], or anticipate the law before the legislator has laid it down’,244 judicial 
decisions signifcantly shape the law in certain felds. As put by one author, ‘there has 
long been no room for doubt that international law has become very much a case 
law’.245 This has promoted scholarly debate about judicial decisions as formal sources of 
international law. While some fnd this position unjustifable,246 others defend nuanced 
approaches like ‘quasi-formal’247 sources, attributing diferent degrees of normativity 
to judicial decisions, depending on the feld. Less debatable is the fact that judicial 
decisions are highly authoritative248 within the international legal discourse. While 
States, international organisations, and other subjects might disagree with a judicial 
decision, it is binding upon the parties and serves as a guide to the other members of 
the community as the most appropriate way to perceive the rule. 

The importance of judicial decisions can be observed not only through the legal 
value attributed to them by courts or tribunals but also through their impact on the 
work of codifcation performed by the International Law Commission (ILC),249 the 
practice of States, or eventually how certain decisions were transformed into treaty 
law. An illustrative example in this regard can be found in the feld of the law of 
the sea, in which the ICJ considerably shaped questions such as regarding maritime 
delimitation.250 

However, it is not always possible to identify areas clearly developed on account of 
judicial decisions. Judicial decisions also exert more subtle, informal infuence on 
the legal feld, initiating debates or forming a repository of arguments that become 
unavoidable to understand the development of a certain feld of international law. 

244 Fisheries Jurisdiction Case (United Kingdom v Iceland) (Merits) [1974] ICJ Rep 53. 
245 Robert Jennings, ‘What Is International Law and How Do We Tell It When We See It?’ (1981) 37 SJIR 41. 
246 Alain Pellet, ‘Decisions of the ICJ as Sources of International Law?’ in Gaetano Morelli Lectures Series 

(International and European Papers 2018). 
247 Gerald Fitzmaurice, ‘Some Problems Regarding the Formal Sources of International Law’ in F.M. van Asbeck 

and others (eds), Symbolae Verzijl (Martinus Nijhof 1958). 
248 On this issue, see e.g. Luigi Condorelli, ‘L’autorité de la décision des juridictions internationales permanente’ 

in Luigi Condorelli (ed), L’optimisme de la raison (IREDIES Pedone 2016) 45. 
249 On this topic, see Fernando Lusa Bordin, ‘Refections of Customary International Law: The Authority of 

Codifcation Conventions and ILC Draft Articles in International Law’ (2014) 63 ICLQ 535. 
250 Vaughan Lowe and Antonios Tzanakopoulos, ‘The Development of the Law of the Sea by the International 

Court of Justice’ in Christian J Tams and James Sloan (eds), The Development of International Law by the 
International Court of Justice (OUP 2013) 177. 
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2. The Authority of a Court’s Own Case Law 

As seen above, international court decisions, in principle, only bind the parties 
to the dispute. Consequently, international courts, unlike many of their domestic 
counterparts, are not legally bound to their own previous decisions. There is no formal 
rule of precedent (Latin: stare decisis) in international law.251 However, a closer look 
at the jurisprudence of international courts reveals judicial bodies’ tendency to refer 
authoritatively to their previous decisions, either to reinforce the interpretation of a 
given rule or as a shortcut to the legal reasoning previously espoused. In both cases, 
the court or tribunal contributes to the consolidation of such a rule, apart from the 
possibility of developing the content of the law. The ICJ stated in 2015 that while its 
past decisions are not binding on it, ‘it will not depart from its settled jurisprudence 
unless it fnds very particular reasons to do so’.252 

This presumption in favour of adhering to past decisions gives the assurance to future 
litigants that similar situations will be treated similarly and reafrms important legal 
values such as equality, predictability, clarity, and, to a certain extent, uniformity, and 
consistency of international law. Overall, the protection of these values reinforces the 
legitimacy of an international court and the perception of preservation of the equality 
of the parties. This might be a good explanation why diferent international courts 
follow a similar path of self-reference and refer to their previous decisions or even 
decisions of other international courts.253 

3. The Authority of Other Courts’ Case Law 

Since every international court and tribunal was designed with a unique purpose and 
according to specifc contextual and social needs, the decisions they render do not 
carry the same weight. In this regard, there appears to exist a presumption that a certain 
tribunal’s frst duty is to pay tribute to its own case law before looking beyond its 
premises. Nonetheless, international courts increasingly draw on external precedents, 

251 See, for instance, Mohamed Shahabuddeen, Precedent in the World Court (CUP 2010); Mathias Forteau, 
‘Les décisions juridictionnelles comme précédent’ in Société Française pour le Droit International (ed), Le 
précédent en droit international (Pédone 2016); Makane Moïse Mbengue, ‘Precedent’ in Jean d’Aspremont and 
Sahib Singh (eds), Concepts for International Law (Edward Elgar 2019) 708. For a more recent reading of the 
phenomenon, see James Devaney, ‘The Role of Precedent in the Jurisprudence of the International Court of 
Justice: A Constructive Interpretation’ (2022) 35 LJIL 641. 

252 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v Serbia) (Merits) 
[2015] ICJ Rep 3. 

253 See, for instance, Eric De Brabandere, ‘The Use of Precedent and External Case Law by the International 
Court of Justice and the International Tribunal for the Law of the Sea’ (2016) 15 LPICT 24; Yonatan 
Lupu and Erik Voeten, ‘Precedent in International Courts: A Network Analysis of Case Citations by 
the European Court of Human Rights’ (2012) 42 BJPolS 413; The ‘Grand Prince’ Case (Belize v France), 
(Prompt Release, Judgment of 20 April 2001) ITLOS Reports 78; M/V ‘Louisa’ Case (Saint Vincent 
and the Grenadines v. Kingdom of Spain) (Judgment of 28 May 2013) ITLOS Reports 81; WTO, United 
States Import Prohibition of Certain Shrimp and Shrimp Products (12 October 1998) WT/DS58/AB/R 
67; Al-Adsani v United Kingdom, Judgment, European Court of Human Rights App no 35763/97 (21 
November 2001) [60–61]. 
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a phenomenon called ‘cross-fertilisation’.254 The reference to the case law of other 
courts follows a logic of speciality, meaning that the specifc function of a judicial body 
places it in a privileged position for the identifcation, application, and interpretation of 
certain rules. In this regard, the ICJ has observed that 

[w]hen the court is called upon . . . to apply a regional instrument for the protection 
of human rights, it must take due account of the interpretation of that instrument 
adopted by the independent bodies which have been specifcally created, if such 
has been the case, to monitor the sound application of the treaty in question.255 

Cross-fertilisation has acted as a counterforce to the tendencies of fragmentation in 
international law, since it is highly capable of promoting harmony between international 
courts on very specifc and often contentious issues. Earlier jurisprudence of a given 
tribunal may inform future judges of other courts when deciding disputes involving 
similar factual backgrounds or the ascertainment and interpretation of the same norms. 
A clear example is the use of regional human rights courts’ case law by the ICJ when it is 
called upon to resolve disputes relating to human rights.256 In these situations, the fndings 
of the ‘external’ case law are applied directly as a secondary source of international law 
(i.e. as authoritative statements of what the law is). Finally, courts also rely on each other 
regarding procedural questions, including the delimitation of jurisdiction, the conduction 
of ancillary proceedings, or the behaviour of the parties. This situation reveals not 
precisely the import of legal ‘fndings’ of an external case law, but a recognition of certain 
judicial practices as legal rules binding the court given their compatibility with statutory 
norms and other sources of procedural law (rules of procedure, for instance).257 

4. Decisions of Municipal Courts 

Article 38(1)(d) ICJ Statute does not diferentiate between decisions of international 
courts and municipal courts. Judicial decisions in general may be considered as a 
subsidiary source of law and as means for the identifcation of other sources of law.258 

However, some particularities of the decisions of municipal courts may be observed in 
considering them as sources of international law. 

Contrary to decisions of international courts, those of municipal courts can rarely 
create obligations binding other States and international organisations, partly due 

254 Karin Oellers-Frahm, ‘Multiplication of International Courts and Tribunals and Conficting Jurisdiction – 
Problems and Possible Solutions’ (2001) 5 UNYB 67; Tullio Treves, ‘Fragmentation of International Law: The 
Judicial Perspective’ (2007) 23 Comunicazionie studi 821. 

255 Ahmadou Sadio Diallo (Rep. of Guinea v. Democratic Republic of Congo) (Merits) [2010] ICJ Rep. 639. 
256 Antônio Augusto Cançado Trindade, ‘The Continuity of Jurisprudential Cross-Fertilization in the Case-

Law of International Tribunals in their Common Mission of Realization of Justice’ in The Global Community 
Yearbook of International Law and Jurisprudence (OUP 2019) 247. 

257 Chiara Giorgetti, ‘Cross-Fertilisation of Procedural Law Among International Courts and Tribunals: Methods 
and Meanings’ in Arman Sarvarian and others (eds), Procedural Fairness in International Courts and Tribunals 
(BIICL 2015) 223. 

258 André Nollkaemper, National Courts and the International Rule of Law (OUP 2011). 
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to the rules of immunity.259 They may, however, have international legal effects 
in two situations. First, decisions of municipal courts may be binding on other 
actors of international law, such as individuals, non-State actors, movements 
of national liberation, and transnational companies.260 Therefore, decisions of 
municipal courts may have different degrees of normativity or authority in 
international law.261 Second, decisions of municipal courts may be considered 
part of the elements of the formation of customary international law. This is 
not the same thing as to affirm that decisions of municipal courts are able to 
‘create’ international law. Rather, they can contribute to the identification of 
an emergent rule of customary nature if their content resonates with other 
samples of practice which, in toto, amount to sufficient consensus concerning its 
legal character. In the Jurisdictional Immunities of the State case of 2012, the ICJ 
considered that judgments of national courts would have particular significance 
in determining the existence of an international custom conferring immunity on 
States and the scope and extent of such rule. Such decisions were not analysed 
alone but considered together with statements made by States in the ILC and 
during the adoption of the Convention on Jurisdictional Immunities of States and 
Their Property as relevant State practice.262 However, priority is given to decisions 
of international courts over decisions of municipal courts in the determination 
of the existence of an international custom. In the Lotus case, for example, the 
PCIJ only considered decisions of domestic courts after recognising that there 
were no international decisions to assist in the recognition of the existence of 
an international norm dealing with the criminal jurisdiction of States in cases of 
collisions on the high seas.263 

There are diferences between varying types of municipal court decisions. Final 
decisions of higher courts have greater weight than decisions of lower courts in the 
identifcation of other sources of law. In the Arrest Warrant case, for instance, the ICJ 
analysed specifcally decisions of national higher courts, such as those of France and 
the United Kingdom, as State practice to consider the existence of exceptions to the 
immunity from criminal jurisdiction to Ministers of Foreign Afairs, together with 
national legislation.264 

The role of decisions of municipal courts is even further enhanced when it comes 
to the identifcation of general principles of law, since their very conceptual 
framing encompasses the ‘recognition’ by municipal legal orders.265 The assessment 
of decisions of national courts is part of the comparative analysis of national 

259 On immunities, see Walton, § 11, in this textbook. 
260 See for instance Filártiga v. Peña-Irala, 630 F.2d 876 (2nd Cir. 1980). 
261 Nollkaemper (n 258) 255. 
262 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) (Merits) [2012] ICJ Rep 99, 123. See 

also ILC, ‘Draft conclusions on identifcation of customary international law’ (2018) UN Doc A/73/10 4. 
263 Lotus (France v Turkey), (Merits) PCIJ Rep Series A 10 No 28. 
264 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) (Merits) [2002] ICJ Rep 2. 
265 On general principles, see Eggett, § 6.3, in this textbook. 



  

 
 

 

  

 
 

 
 
 

 
 

 
 

 
 

 

 

 
 
 
 
 
 

205  SOURCES OF INTERNATIONAL LAW 

legal systems necessary to determine the existence of a general principle of law. 
Nevertheless, this element should be considered together with the assessment of 
national laws and other materials.266 

Decisions of municipal courts might also be authoritative within the international legal 
discourse in several areas. For instance, cases such as the Schooner Exchange (1812) of 
the US Supreme Court,267 Reference Re Secession of Quebec (1998) from the Supreme 
Court of Canada,268 and In Re Pinochet (1999) from the House of Lords of the United 
Kingdom269 are often mentioned in the legal literature to refer to exceptions to the rule 
of sovereign immunity, the content of the right to self-determination, and the existence 
of universal jurisdiction, respectively. 

II. TEACHINGS OF THE MOST HIGHLY QUALIFIED PUBLICISTS 

Article 38(1)(d) lists ‘the teachings of the most highly qualifed publicists of the various 
nations’ as second subsidiary means to identify the content of international law. Today, 
the word ‘scholars’ would likely replace the word ‘publicists’. Often, the literature makes 
a clear-cut distinction between law-making and scholarly writing. In this view, the role 
of those writing about international law, as opposed to those making the law, is limited 
to systematising and providing a better understanding of the law. As one scholar put it, 
‘[i]t is obviously not a question of “doctors” dictating the law, but of their infuence on 
its better understanding’.270 

Yet, in reality, the line between law-making and scholarly writing – and in general, 
between formal and informal sources of international law – is not as clear-cut. In 
times when the formal sources of international law were much less well documented, 
scholars played a central role in gathering legal materials, and by doing so arguably 
also in separating between law and non-law. With the increasing availability of State 
practice and legal materials in other ways, this role became less relevant. Nonetheless, 
scholars still wield considerable infuence. Particularly in newer or evolving felds 
of international law, such as cyberspace law,271 many legal questions are unsolved 
and courts and other actors applying the law thus turn to the existing literature for 
guidance and clarifcation. They also contribute to international law-making through 
collective bodies and expert groups, often mandated by States.272 For instance, the ILC 
was established by the UN General Assembly (UNGA) with the task of progressively 

266 UNGA ‘General Principles of Law: Text of the draft conclusions provisionally adopted by the Drafting 
Committee on frst reading‘ (12 May 2023) UN Doc A/CN.4/L.982 2, Draft Conclusion 5. 

267 The Exchange v McFaddon [1812] 11 US (7 Cranch) 116. 
268 Reference re Secession of Quebec [1998] 2 SCR 217. 
269 R, ex parte Pinochet v Bartle and ors, Appeal, [1999] UKHL 17. 
270 Manfred Lachs, ‘Teachings and Teaching of International Law’ (1976) 151 RdC 161, 212. 
271 On international law in cyberspace, see Hüsch, § 19, in this textbook. 
272 See on the distinction between State-empowered and other categories of publicists Sandesh Sivakumaran, ‘The 

Infuence of Teachings of Publicists on the Development of International Law’ (2017) 66 ICLQ 1, 4. 
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developing and codifying international law (article 1 of the statutes of the ILC).273 

According to article 2(1) of its statute, the ILC shall consist of ‘persons of recognized 
competence in international law’, which, in practice, has often included scholars. 
Some of the ILC’s work has proven to be highly authoritative and infuential, such 
as the famous Articles on the Responsibility of States for Internationally Wrongful Acts, 
which today provide the starting point for most discussions on State responsibility.274 

Examples of non–State-sponsored expert groups who proved to be highly 
authoritative include the group who drafted the San Remo Manual on International Law 
applicable to Armed Conficts at Sea275 or, more recently, the Tallinn Manuals276 on the 
application of international law to cyberspace. 

Repeatedly, attempts were undertaken to ‘measure’ the infuence of scholars on 
international law. One method to do so is to look at citations by international courts. 
However, this method is not particularly reliable.277 For example, the ICJ only rarely 
cites scholarly writings, but there is broad agreement that the infuence of scholars 
on the ‘World Court’ is greater than it appears.278 The same is true for other courts 
and institutions. More important than the direct reception, citation, and infuence of 
scholarship are the manifold indirect ways in which scholars shape and contribute to 
international law. This begins in the classroom where scholars teach future practitioners, 
but scholars certainly also exert a certain infuence by criticising, systematising, and 
ordering the body of international law – a role that has been described as one of 
‘grammarians’ within the international legal system.279 

C. SOURCES BEYOND THE ICJ STATUTE 

I. SOFT LAW 

1. Definition 

Soft law refers to those norms in the international legal order that lack legal 
bindingness. What makes soft norms nonetheless legal and distinguishes them from 

273 Statute of the International Law Commission, UNGA Res 174 (II) (21 November 1974) (last amended 18 
November 1981). For a recent debate on the role of the ILC the symposium on Völkerrechtsblog, ‘The 
International Law Commission as an Interpreter of International Law?’ <https://voelkerrechtsblog.org/ 
symposium/the-role-of-the-ilc/> accessed 20 July 2023. 

274 ILC, ‘Responsibility of States for Internationally Wrongful Acts’ (53rd session 23 April–1 June and 2 July–10 
August 2001) UN Doc A/RES/56/83 Annex. 

275 See e.g. San Remo Manual on International Law Applicable to Armed Conficts at Sea, 12 June 1994 (1995) 
309 IRRC 583. 

276 Michael Schmitt (ed), Tallinn Manual on the International Law Applicable to Cyber Warfare (CUP 2013); Michael 
Schmitt (ed), Tallinn Manual 2.0 on the International Law Applicable to Cyber Operations (CUP 2017). 

277 Sivakumaran (n 272). 
278 Pellet and Müller (n 236). 
279 Gleider Hernández, ‘The Responsibility of the International Legal Academic. Situating the Grammarian within 

the “Invisible College”’ in Jean d’Aspremont and others (eds), International Law as a Profession (CUP 2017). 

https://voelkerrechtsblog.org
https://voelkerrechtsblog.org
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other normative systems is that they contain behavioural guidelines that go 
beyond purely political or moral declarations.280 According to a narrow view, 
soft law can only emanate from subjects of international law.281 Examples include 
non-binding agreements between States, such as the Global Compact for 
Migration;282 non-binding outcomes of inter-State conferences such as in 
the feld of the environment the 1972 Stockholm Declaration283 and the 1992 
Rio Declaration;284 acts of international organisations lacking bindingness such as the 
resolutions of the UNGA; and codes of conducts adopted by States or international 
organisations, for example in international economic law285 or humanitarian 
law.286 A wider defnition of soft law also includes acts of actors not possessing 
international legal personality or whose status is not entirely clear, such as self-
regulatory instruments of businesses or NGOs.287 This defnition overlaps with what 
some describe as ‘informal law-making’.288 Such a wider view is preferable – 
there are countless examples of legislative attempts outside of the traditional 
diplomatic fora and involving actors other than formal subjects of international law 
that shape today’s international legal reality.289 

2. Function and Contemporary Debates 

With its defning features, soft law not only falls outside of the category of article 38 
ICJ Statute; it seems to fall outside of the category of law altogether. It has therefore 
caused long-standing and controversial debates in international scholarship. While some 
praise its fexibility, which might be better suited to adjust to a fast-changing world than 
formal and slow treaty-making processes, others deem soft law to be undemocratic, a 
threat to the authority of the law, or simply ‘redundant’.290 

Yet, today it seems undeniable that soft law is ‘relevant to international law in some 
way’.291 On the one hand, it is well recognised that soft law may exert some quasi-legal 

280 Anne Peters and Anna Petrig, Völkerrecht (Schulthess 2020) 48. 
281 Daniel Thürer, ‘Soft Law’ (Max Planck Encyclopedia of International Law, March 2009) para 8. 
282 Global Compact for Safe, Orderly and Regular Migration (adopted 19 December 2018 UNGA Res 73/195). 
283 ‘Report of the United Nations Conference on the Human Environment’ (Stockholm 5–16 June 1972) UN 

Doc A/CONF.48/Rev.1. 
284 ‘Report of the United Nations Conference on Environment and Development’ (Rio de Janeiro 3–14 

June 1992) UN Doc A/CONF.151/26 (Vol I). 
285 OECD, OECD Guidelines for Multinational Enterprises on Responsible Business Conduct (OECD 2023). 
286 See e.g. San Remo Manual on International Law Applicable to Armed Conficts at Sea (n 275). 
287 See e.g. Oversight Board, ‘Meta Oversight Board Charter’ (February 2023) <https://oversightboard.com/ 

attachment/494475942886876/> accessed 10 August 2023. 
288 Joost Pauwelyn, Ramses A Wessels, and Jan Wouters (eds), Informal International Lawmaking (OUP 2012). 
289 See the numerous cases studies in Joost Pauwelnyn and others, Informal International Lawmaking: Case Studies 

(Torkel Opsahl Academic EPublisher 2013). 
290 Jan Klabbers, ‘The Redundancy of Soft Law’ (1996) 65 Nordic Journal of International Law 167. For a good 

overview of the debate, see Jean d’Aspremont and Tanja Aalberts, ‘Which Future for the Scholarly Concept of 
Soft International Law? Editors’ Introductory Remarks’ (2012) 25 LJIL 309. 

291 Jaye Ellis, ‘Shades of Grey: Soft Law and the Validity of Public International Law’ (2012) 25 LJIL 313, 318. 

https://oversightboard.com
https://oversightboard.com


208  KUNZ,  L IMA,  AND CASTELAR CAMPOS  

 

 
 
 

 

 

  

 

 
 

 

 
 
 
 

efects: soft standards can ‘harden’ over time – they may be taken up in a later treaty or 
mature into opinio juris and therefore catalyse the formation of customary international 
law. Another way soft law becomes legally relevant is as a guideline for interpretation of 
‘hard’ law, with UNGA resolutions being an important example.292 

On the other hand, soft standards can have rather ‘hard’ and tangible consequences despite 
not being legally binding. Because of the factual relevance of soft law, in some States 
such as Switzerland, attempts are being undertaken to introduce stronger parliamentary 
oversight for soft law instruments, traditionally reserved to formal treaty-making.293 

Currently, the relevance of soft law even seems to increase. Several studies have constated a 
‘treaty fatigue’ and shown that the conclusion of treaties over the last years has stagnated.294 

By way of example, while in the period between 1950 and 2000, each decade around 
35 new multilateral treaties were concluded, this number signifcantly dropped in the 
following decade and currently even stopped.295 Given the difculties to reach consensus 
on binding obligations, the relevance of soft instruments arguably grows. 

Regardless of its advantages and disadvantages, what seems clear today is ‘that soft law 
is a reality and instrument of contemporary governance that cannot be wished away’.296 

The importance of soft standards not only evidences the pluralisation of the sources 
of international law, but also of the actors behind these instruments.297 The concept of 
soft law is thus a prime example showing that both the classic notions of sources and of 
actors in international law do not fully capture the international legal reality anymore. 

II. ACTS OF INTERNATIONAL ORGANISATIONS 

Acts or resolutions of international organisations are often listed among possible sources 
of international law besides the traditional categories of sources listed in article 38(1) 
ICJ Statute. This consideration refects the growing importance of the activities and acts 
of international organisations in times of global governance.298 

New procedures of collective action within international organisations have been 
developed in an approach paralleling the law-making process of domestic law. For 

292 Rossana Deplano, Empirical and Theoretical Perspectives on International Law: How States Use the UN General 
Assembly to Create International Obligations (CUP 2022). 

293 For an overview, see Anna Petrig, ‘Democratic Participation in International Lawmaking in Switzerland After 
the “Age of Treaties”’ in Helmut Aust and Thomas Kleinlein (eds), Encounters Between Foreign Relations Law 
and International Law (CUP 2021) 180. 

294 Joost Pauwelyn, Ramses A Wessel, and Jan Wouters, ‘When Structures Become Shackles: Stagnation and 
Dynamics in International Lawmaking’ (2014) 25 EJIL 733, 739; see also Jan Wouters, ‘International Law, 
Informal Law-Making, and Global Governance in Times of Anti-Globalism and Populism’ in Heike Krieger, 
Georg Note, and Andreas Zimmermann (eds), The International Rule of Law: Rise or Decline? (OUP 2019). 

295 Wouters (n 294) 251. 
296 D’Aspremont and Aalberts (56) 309. 
297 On the pluralisation of actors in international law, see Engström, introduction to § 7, in this textbook. 
298 On international organisations, see Baranowska, Engström, and Paige, § 7.3, in this textbook. 
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instance, the UN Security Council (UNSC) adopted a new form of procedure creating 
general obligations for all States to prevent the commission or the fnancing of terrorist 
acts.299 It is possible to consider, therefore, that a new way of creating international rules 
beyond the classic means has emerged from the operation of international organisations, 
especially the United Nations. On the other hand, such characterisation presents some 
problems, as discussed in the following. 

1. Acts of International Organisations as a Distinct Source 
of International Law 

a) Acts of International Organisations as Formal Source of International Law 

Acts of international organisations can serve as a formal source of rights and obligations 
depending on the actor concerned. They can be divided into two categories. The 
frst consists of acts by organs of the organisation externally directed to States or other 
organisations, such as recommendations, declarations, or decisions. The second type 
includes internal measures by organs of the organisation in fulflment of their functions 
according to the constitutive instrument, determining for instance the budget of the 
organisation, the creation or composition of an organ, and other procedural aspects. 
As this second type of act may establish rights and obligations in the internal law of 
organisations for diferent organs, individuals, and entities, it may be considered a 
formal source of law for such actors. This is the case of the decisions of the United 
Nations Dispute Tribunal, which are binding upon the parties of disputes opposing 
individuals and the UN Secretary-General or a specialised agency.300 

The frst type of instrument may be considered as a distinct formal source of 
international law creating legal obligations for the parties concerned.301 Member States 
are obliged to comply with binding resolutions by virtue of an obligation assumed 
through the constitutive treaty, not because such resolutions create direct obligations for 
them. This is the case of decisions of the UNSC based on article 25 and Chapter VII of 
the UN Charter302 and some acts emanating from the European Union based on article 
288 of the Treaty on the Functioning of the European Union.303 In this sense, it could 
be argued that the normative force of resolutions of international organisations is linked 
to conventional obligations created by treaties, a traditional source of international law. 

It is claimed that the UNSC on some occasions has adopted a sort of ‘law-making 
procedure’ by imposing general obligations to all UN member States regarding 

299 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373. 
300 UNGA Res 62/253 (17 March 2009) UN Doc A/RES/62/253 (Statute of the United Nations Dispute 

Tribunal) article 11(3). See also Efect of Awards of Compensation Made by the United Nations Administrative 
Tribunal (Advisory Opinion) [1954] ICJ Rep 47. 

301 On the formal/material distinction, see Eggett, § 6.B.II., in this textbook. 
302 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS 16, 

articles 25 and 39–51. 
303 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/47, article 288. 
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specifc matters. In general, the Council adopts decisions binding on the UN 
member States which are instrumental to deal with a situation characterised by it as 
a threat to the peace, a breach of the peace or an act of aggression, according to 
article 39 of the UN Charter.304 In some resolutions, nonetheless, the UNSC seem 
to have stated obligations of abstract nature, that is, not limited to a particular 
situation or dispute, such as general obligations concerning the suppression of 
terrorist acts305 and the limitation of certain types of weapons.306 In such cases, 
the UNSC appears to impose on member States obligations that are found in 
conventions to which they have not necessarily expressed their consent. Since such 
obligations have general application and are not limited to a particular situation or 
dispute, they appear to have been the result of a law-making process by the UNSC. 
Yet in this case, the resolutions do not act as formal sources of obligations since 
their binding force is based on the action of the UNSC under Chapter VII of the 
UN Charter, although their legality in relation to the Charter and the powers of the 
UNSC may be questioned.307 

b) Acts of International Organisations as Material 
Source of International Law 

Resolutions of international organisations can be viewed not merely as formal 
sources of obligations but also as evidence of the existence of a rule of customary 
international law. In such cases, these resolutions function as material sources of 
international law.308 

The ICJ occasionally analyses UNGA Resolutions to determine the existence of a rule 
of customary international law,309 considering that although not binding, they may 
‘provide evidence important for establishing the existence of a rule or the emergence of 
an opinio juris’.310 Such an approach was adopted in the Nicaragua case, where the Court 
interpreted the consent of the United States and Nicaragua expressed at the moment of 
the adoption of UNGA Resolution 2625 (24 October 1970, establishing the Friendly 
Relations Declaration)311 as ‘an acceptance of the validity of the rule or set of rules 
declared by the resolution’.312 

UNGA Resolutions are also sometimes considered to reflect legal rules of 
international law due to the almost universal representation of the international 

304 Stefan Talmon, ‘The Security Council as World Legislature’ (2005) 99 AJIL 175–193. 
305 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373. 
306 UNSC Res 1540 (28 April 2004) UN Doc S/RES/1540. 
307 James Crawford, ‘Chance, Order, Change: The Course of International Law’ (2013) 365 RdC 17, 312–313. 
308 On the formal/material distinction, see Eggett, § 6.B.II., in this textbook. 
309 On customary international law, see Stoica, § 6.2, in this textbook. 
310 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, 254–255 [para 70]. 
311 UNGA Res 2625 (XXV) (24 October 1970). 
312 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (Merits) [1986] 

ICJ Rep 14, 99–100 [para 188]. 
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community of States in the organ. Instances include other declarations besides 
the Friendly Relations Declaration,313 such as the Universal Declaration of 
Human Rights of 1948,314 the Declaration on the Granting of Independence to 
Colonial Countries and Peoples of 1960,315 and the Declaration of Legal Principles 
Governing the Activities of States in the Exploration and Uses of Outer Space 
of 1963.316 In the Chagos Advisory Opinion, the ICJ found that the Declaration 
on the Granting of Independence to Colonial Countries and Peoples ‘has a 
declaratory character with regard to the right to self-determination as a customary 
norm’ and clarified the content and scope of the right to self-determination, 
representing a ‘defining moment in the consolidation of State practice on 
decolonization’.317 

Resolutions may also be relevant in the interpretation of international treaties and even 
constitute subsequent practice for the purpose of treaty interpretation.318 In the Whaling 
case, for instance, the ICJ considered that resolutions from the International Whaling 
Commission may be relevant for the interpretation of the International Convention for 
the Regulation of Whaling when adopted by consensus or by a unanimous vote, even 
not having a binding efect.319 

2. Acts of International Organisations Beyond 
the Concept of Legal Source of Rights and Obligations 

The classic defnition of sources of international law may be insufcient to apprehend 
the legal signifcance of acts of international organisations to international law as they 
can hardly be considered as an independent category of sources of international law for 
not being able to create autonomously rights and obligations for States. Traditionally, 
it is recognised that acts of international organisations usually are the result of a 
political compromise that does not intend to create legal obligations by itself. This 
understanding is shared by the practice of the ICJ, which often rejects the claim that 
resolutions create legal obligations for States that consent to them. For instance, in 
the Nicaragua case, the Court rejected the claim that a resolution of the Meeting of 
Consultation of Ministers of Foreign Afairs of the Organization of American States 
had established a legal obligation for Nicaragua regarding its domestic policy.320 In the 
Access to the Pacifc Ocean case of 2012, the Court rejected the claim that resolutions 

313 UNGA Res 2625 (XXV) (24 October 1970). 
314 UNGA Res 217A (III) (10 December 1948). 
315 UNGA Res 1514 (XV) (14 December 1960). 
316 UNGA Res 1962 (XVIII) (13 December 1963). 
317 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 (Advisory Opinion) [2019] 

ICJ Rep 95 [paras 150–153]. 
318 Michael C Wood, The Interpretation of Security Council Resolutions (1998) 2 Max Planck Yrbk UN L 

73–95, 91–92. 
319 Whaling in the Antarctic (Australia v Japan: New Zealand intervening) [2014] ICJ Rep 226, 248 [para 46]. See also 

Nicaragua (n 78) [para 188]. 
320 Nicaragua (n 78) [para 261]. 



212  KUNZ,  L IMA,  AND CASTELAR CAMPOS  

 
 

   

 
 
 

 
 
 

 
 

 
 

 

 

adopted by the General Assembly of the Organisation of the American States had 
created a legal obligation for Chile to negotiate Bolivia’s access to the Pacifc Ocean, 
even if adopted with its consent.321 

Nevertheless, the legal importance of resolutions of international organisations goes 
beyond the legal efects traditionally assigned to them. Often such acts afect the 
behaviour of States and other international actors even without the establishment of 
legally binding rules, which may be observed in the context of the role of international 
organisations in global governance. It is increasingly common for international 
organisations to adopt resolutions containing standards, practices, and procedures 
which provide a normative framework for the exercise of public authority in several 
areas of international law regardless of their binding character. Such acts, which 
often are classifed as ‘soft law’, sometimes are preferred over traditional sources of 
international law for the facility in their creation and fexibility. This may be seen, 
for instance, in the regulatory function of the food standards issued by the Codex 
Alimentarius Commission, the Code of Conduct for Responsible Fisheries of the 
UN Food and Agriculture Organisation (FAO), and the OECD Guidelines for 
Multinational Enterprises, all of which with signifcant regulatory form even without 
binding character.322 Another important example concerns the role of the World Health 
Organization (WHO) in global health governance, especially regarding the COVID-19 
pandemic. The coordination between public and private international actors in the 
fght against the virus was done by the WHO not only through binding rules provided 
for by the International Health Regulations (2005) but also by temporary and non-
binding recommendations adopted on advice of an Emergency Committee composed 
by experts of diferent felds.323 

III. UNILATERAL DECLARATIONS 

Besides soft law and acts of international organisations, unilateral declarations are often 
discussed as a further source beyond article 38 of the ICJ Statute. The question is whether 
declarations States make towards other States or the international community, for example 
a promise to act in a certain way, may deploy legal efects. In other words, can States be 
legally bound by statements or announcements they made? In the Nuclear Tests case,324 the 
ICJ has answered this question in the positive under certain conditions, deducing the legal 
bindingness from the principle of good faith, a general principle under article 38(1)(c) ICJ 
Statute. In this case, the ICJ among other things had to determine whether France was 

321 Obligation to Negotiate Access to the Pacifc Ocean (Bolivia v Chile) (Merits) [2018] ICJ Rep 507, 562 [para 171]. 
322 See in special the analysis of such regulations by Gefon Schuler and others (eds), The Exercise of Public 

Authority by International Institutions: Advancing International Institutional Law (Springer 2010). 
323 Armin von Bogdandy and Pedro Villarreal, ‘International Law on Pandemic Response: A First Stocktaking 

in Light of the Coronavirus Crisis’ (2020) MPIL Research Paper 07/2020. See also Mateja Steinbrück Platise, 
‘The Changing Structure of Global Health Governance’ in L Vierck, P Villarreal, and A Weilert (eds), The 
Governance of Disease Outbreaks (Nomos 2017) 83–111. 

324 Nuclear Tests Case (Australia v. France) (Merits) [1974] ICJ Rep. 253. See already Legal Status of Eastern Greenland 
(Denmark v. Norway) PCIJ Ser A/B No 53. 
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bound by its announcements in various public statements to refrain from carrying out 
further atmospheric nuclear tests in the South Pacifc region. In order not to deduce legal 
efects from merely political statements, the ICJ developed three criteria: 

• The declaration must have been made by the competent authority in a framework that 
indicates seriousness; 

• The declaration must be sufciently specifc; and 
• It must indicate the intention to be legally bound.325 

A specifc form is not required according to the Court; this means that also oral 
statements can deploy legal efects. Also further unilateral acts of States can deploy 
certain legal efects, as discussed in other chapters. By way of example, the protesting 
State under the persistent objector doctrine can avoid being legally bound by 
emerging customary international law;326 also acts of recognition by States may 
deploy legal efects.327 

D. CONCLUSION 

This chapter has shown that further sources of international law beyond article 38 of the 
ICJ Statute exist, and that they are in fact highly relevant. In times of global governance, 
the decisions of international courts, resolutions of international organisations, and soft 
law regulate many aspects of our lives. This pluralisation of the sources of international 
law to some extent refects the pluralisation of its actors. This development challenges 
the formal distinction between law and non-law, showing that ‘the universe of norms is 
larger than the universe of law’328 and once more raising the fundamental question: is it 
international law or not, and does it even matter?329 According to voices from the New 
Haven School, what ultimately counts is the infuence of norms on behaviour of States, 
and not their form.330 However, as important as informal sources of international law 
might be, the distinction between law and non-law is certainly not entirely redundant. 
Even though international courts might take other sources into account, they rule on 
the basis of formal law. The pluralisation of the sources of international law also leads 
to new challenges for the democratic legitimisation of international law, as the debate 
in Switzerland about stronger parliamentary involvement in the process of adopting soft 
law shows.331 Even though touching upon some of the oldest debates in international 
law, the sources doctrine certainly has not lost any of its currency. 

325 Nuclear Tests Case (n 90) [paras 42–46]. See also ILC, ‘Guiding Principles Applicable to Unilateral Declarations 
of States Capable of Creating Legal Obligations (Final Outcome)’ UN Doc A/61/10 para 176. 

326 On the persistent objector doctrine, see Stoica, § 6.2.C.II., in this textbook. 
327 On recognition, see Green, § 7.1.C.I.1., in this textbook. 
328 See Jost Pauwelyn, ‘Is It International Law or Not, and Does it Even Matter?’ in Joost Pauwelyn, Ramses 

Wessel, and Jan Wouters (eds), Information International Lawmaking (OUP 2012) 125. 
329 Ibid. 
330 See e.g. Monica Hakimi, ‘The Work of International Law’ (2017) 58 Harvard International Law Journal 1. 
331 See above n 293. 
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