SOURCES OF INTERNATIONAL LAW 181

§ 6.2 CUSTOMARY INTERNATIONAL LAW
VICTOR STOICA

BOX 6.2.1 Required Knowledge and Learning Objectives

Required knowledge: History of International Law; Nature and Purpose of
International Law; Consent

Learning objectives: Understanding what customary international law as a source
of international law is, and who directly and indirectly contributes towards its
formation and identification.

A. INTRODUCTION

Customary international law is unwritten; it is tacit agreement. Prior to World War II,
it represented the main mechanism through which international law was created. It has
been argued that the current framework of customary international law is, to a certain
degree, the result of a rather regionalised State practice.'”” This practice became ‘general’
by colonial domination and European resistance towards efforts of newly independent
States in the 1950s and 1960s to participate in the custom-making and codification

process on their own terms.'"®

Today, customary international law is no longer the primary, but remains one of the
most important, sources along with treaties. In times of crisis of classic treaty-making, it
is arguably even of renewed relevance, by offering binding rules irrespective of hyper-
political treaty negotiations. Article 38(1) of the Statute of the International Court of
Justice (IC])'? is essential for understanding the meaning and content of customary

international law, which rests on the implied consent of States.'®

There is much controversy around the concept, which is closely connected to the
unwritten nature of customary law and the way it comes into being. Because of its State-
centredness, the legitimacy of customary international law may seem debatable.'? One of
the main reasons for this rather convoluted understanding is that, as opposed to treaties,
the formation of customary international law does not follow a predictable path or an

117 Patrick Kelly, ‘Customary International Law in Historical Context’ in Brian Lepard (ed), Reexamining
Customary International Law (CUP 2017) 47.

118 On the history of international law, see Gonzalez Hauck, § 1, in this textbook.

119 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965)
993 UNTS 33.

120 Vincy Fon and Francesco Parisi, ‘Stability and Change in International Customary Law’ (2009) 17 Supreme
Court Economic Review 279. On consent, see Gonzalez Hauck, § 2.2, in this textbook.

121 John Tasioulas, ‘Opinio Iuris and the Genesis of Custom: A Solution to the “Paradox” (2007) 26 Aust YBIL 199.
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exact and regulated procedure. It may seem that customary international law blooms
slowly and appears abruptly. While the traditional view is that the creation of custom
essentially entails a substantial amount of time to pass for its creation, recent doctrine
has also acknowledged the possibility for the creation of an ‘instant custom’,'* in certain
emerging domains such as space law. The United Nations General Assembly, through is

Resolutions, is also regarded as a main contributor to the creation of instant customs. '

Opver the last years, efforts to codify customary international law and systematise its
identification have certainly contributed to its understanding. Worth mentioning are
the International Law Commission’s (ILC) Draft conclusions on Identification of
Customary International Law'* and the ILA Statement of Principles Applicable to
the Formation of General Customary International Law.'*® The same is true for the
jurisprudence of the IC]J.

The aim of this chapter is to give an overview of how customary law as one of the
sources of international law is formed and identified. By doing so, it will also touch upon
some of the contemporary controversies revolving around customary international law.

B. CONSTITUTIVE ELEMENTS
OF CUSTOMARY LAW

I. GENERAL PRACTICE

1. Actions and Active Doing

The first element required to form custom is general practice. What is primarily relevant

126

is State practice.'*® States are abstract entities, with no material form through which

they could manifest their activities. High officials, such as Heads of State or Ministers,
municipal courts or legislative bodies may be viewed as the limbs through which States act
and develop practice. However, not all actions performed by States may create custom.

One classic example for the formation of customary international law is maritime law,
which was ‘almost entirely customary international law’.'”” Not only physical acts (such

122 Michael Sharf, ‘Seizing the Grotian Moment: Accelerated Formation of Customary International Law in
Times of Fundamental Change’ (2010) 43 Cornell International Law Journal 440, 445—446.
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124 ILC, ‘Draft Conclusions on Identification of Customary International Law, with Commentaries’ (70th session,
30 April-1 June and 2 July—10 August 2018) UN Doc A/73/10 122—-156.

125 Committee on Formation of Customary (General) International Law, ‘Final Report of the Committee.
Statement of Principles Applicable to the Formation of General Customary International Law’ in International
Law Association Report of the Sixty-Ninth Conference (London 2000).

126 Draft Conclusion 4 (n 8) 130. See also Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v
USA) (Merits) [1986] IC] Rep 14 [184].

127 Richard Barns and others, “The Law of the Sea: Progress and Prospects’ in David Freestone and others (eds),
The Law of the Sea. Progress and Prospects (OUP 2006) 22; see also North Sea Continental Shelf (Federal Republic of
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as the exercise of fishing rights or the seizure of foreign vessels) may constitute practice,

but also legal acts.'*®

lustratively, if States enact legislation to protect fish within
200 miles off their coasts, there is potential for the creation of a rule of customary

international law.!*

The distinctions between State practice and opinio juris are not always clear-cut, leading
to difficult questions in practice. Yet, this should not be regarded as negative, especially
since the way States act continues to diversify.'?’

2. Inaction and Not-Doing (Acquiescence)

Sometimes, omissions may also represent State practice, for the silence of States can
be interpreted as approval.!
Unsurprisingly, this has given rise to controversy. The IC]J has greatly contributed to

clarifying the circumstances under which this is the case. In the Temple of Preah Vihear

A State’s inaction, thus, sometimes has legal effects.

case, the Court made clear that inaction may only be read as approval or acquiescence

if ‘the circumstances called for some reaction, within a reasonable period’."*? The

ICJ confirmed its findings in other judgments and held that ‘silence may also speak,
but only if the conduct of the other State calls for a response’.'*® The ILC provides
further examples of omissions that may lead to the creation of custom: ‘abstaining from
instituting criminal proceedings against foreign State officials; refraining from exercising
protection in favour of certain naturalized persons; and abstaining from the use of
force’."** Doctrine confirms that only the omissions which are clear in their scope may
constitute relevant practice.”® Omissions must, thus, be carefully interpreted in order to
determine the true intention of the State that did not perform a particular action.

3. Statements

Regarding the value of public statements of States, different opinions exist. Some
argue that they should rather be considered under the subjective element, opinio juris.'*

Germany v Denmark; Federal Republic of Germany v the Netherlands) (Judgment) [1969] IC] Rep 3. On the law of
the sea, see Dela Cruz and Paige, § 15, in this textbook.
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le droit international, La pratique et le droit international: Colloque de Genéve (Pedone 2004).
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According to a more progressive view, statements (especially those of high officials)
may constitute State practice. In support of this, certain scholars point out that

some ‘important acts of state behaviour, such as recognition of another state, do not
need a physical act’.’” It has been argued that what matters is that statements may
constitute either State practice or opinio juris depending on the relevant contextual
circumstances.'® For example, a statement of a head of State or a foreign minister,
which are the actors representing the State on the international plane, may constitute
practice.'”’

4. What Does ‘General’ Mean?

A crucial question that arises is how widespread a practice must be. A universalist
perspective would mean that ‘all or almost all of the nations of the world engage in
it’."" Even if this view has certain merit, it is nearly impossible to determine if more
than 190 States have engaged in a certain practice.'*! Further, practice is rarely virtually
homogenous.'*

The ILC opted for a pragmatic but abstract solution, stating that for practice to
be general, it must be ‘sufficiently widespread and representative as well as
consistent’.' This three-pronged standard is lower; it does not require unanimity
or even majority.

a) Sufficiently Widespread

Widespread practice is generally understood as ‘existing or happening in many places
and/or among many people’.!** The ICJ has not defined the concept, nor did the ILC,
which quotes the North Sea Continental Shelf cases, in which the ICJ concluded that
the practice in question must be ‘both extensive and virtually uniform’,'* or ‘settled
practice’.'*
which the application of customary international law was at stake. The only clarification

These standards are not universal, nor were they relevant in all cases in

provided is that practice is sufficiently widespread when it is not ‘contradictory or
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inconsistent’.'” It would then seem that the first criterion is defined through what it is

not. In other words, practice may be widespread if it is not limited.

b) Sufficiently Representative

Representative practice is generally understood as ‘typical of, or the same as, others in

a larger group of people or things’."* At first glance, it might seem that the concept

of ‘representative’ has common features with the concept of ‘widespread’, especially
because the number of entities participating in the creation of custom is relevant in both
cases. However, in comparison, representative practice is rather qualitative, whereas

widespread practice is quantitative.

The IC]J has not addressed what ‘representative’ means. According to the ILC, it must
take into consideration the ‘various interests at stake and/or the various geographical
regions’.'* Therefore, for practice to be representative, the approach of certain States
has more weight than others.

c) Consistency

Consistency is generally understood as ‘the quality of always behaving or performing
in a similar way, or of always happening in a similar way’."” This standard implies
that practice should manifest stability over time."”" As such, if the behaviour of States

fluctuates over time, it would be difficult to identify a general practice.'™

The question,
here, is whether there is a need for uniformity of practice (complete consistency) for

the formation of custom or whether a lower standard suffices.

In the Nicaragua case, the ICJ found that complete consistency is not required and that
the corresponding practice may not be in ‘absolute conformity with the rule’.’® The
‘virtual uniformity’ concept used in the North Sea Continental Shelf is also relevant here,
even if the period of time in which it is developed is short."*

Il. ACCEPTED AS LAW (OPINIO JURIS)

For general practice to become custom, it needs, furthermore, to be performed out of a
sense of a legal obligation. The 1CJ confirmed that States must feel that they are respecting

147 Ibid.

148 ‘Representative’, Cambridge Advanced Learner’s Dictionary & Thesaurus (CUP) <https://dictionary.cambridge.
org/dictionary/english/representative> accessed 17 August 2023.
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155

a legal obligation." This criterion is the subjective element of customary international

law, opinio juris.

How does one determine what an abstract entity such as a State believes?
Unsurprisingly, this element of custom is controversial. The ILC sheds some light
on the tools that may evidence opinio juris, such as ‘public statements made on behalf
of states; official publications; diplomatic correspondence; decisions of national
courts; treaty provisions; and conduct in connection with resolutions adopted by an

international organisation or intergovernmental conference’.'*

The distinction between acts (such as the ones enumerated above) that confirm the
perception of States to be bound by legal obligations and those evidencing actions
out of courtesy is also not clear. The ICJ, in the North Sea Continental Shelf cases,
confirmed that ‘there are many international acts, e.g. in the field of ceremonial and
protocol, which are performed almost invariably, but which are motivated only by
considerations of courtesy, convenience or tradition, and not by any sense of legal
duty’." As such, ‘it is difficult to determine what states believe as opposed to what

> 158

they say’.

These uncertainties regarding a precise way opinio juris should be determined

have led certain authors to conclude that the subjective element should be less
relevant,” and that practice should be at the forefront of identifying customary
international law. Nevertheless, it is rather generally accepted that ‘while opinio juris
confers the legal bindingness of custom, practice, it is argued, can be understood as
what provides custom with normative content’.'” In other words, while practice
provides what the norm contains, opinio juris is what confers to that norm its
binding character. Opinio juris is, thus, essential for the creation of customary
international law.

C. WHO IS BOUND BY CUSTOM?
I. THE PERSISTENT OBJECTOR

The ‘persistent objector’ doctrine captures situations in which a State expressly objects
to a rule of customary international law when that rule is in the process of formation. It
provides that, in these cases, said rule will not be applicable to that State.

155 Ibid.
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157 North Sea Continental Shelf (n 18) [77].
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The timing of contestation is relevant, because potential objections of States which
are performed after customary international law was formed are no longer relevant.
In other words, States that did not object during the formation of custom must
comply with the created rules. The role of the consistent objector doctrine is to
respect States’ sovereignty and protect them from the imposition of rules against their
will; yet, if the support for the new rule is sufficiently widespread, ‘the convoy of
the law’s progressive development can move forward without having to wait for the
slowest vessel”.'!

Il. SPECIALLY AFFECTED STATES

The ‘specially affected States’ doctrine aims to take into account the fact that some
States were ‘particularly involved in the relevant activity or most likely to be concerned
with the alleged rule’.'® For example, the rise of the level of seas and oceans imply
significant threats to small island States for multiple reasons, such as the concentration
of people and infrastructure present in coastal areas.'”® These States may be considered
as specially affected for the creation and identification of customary international law
related to sea level rise.

This is not to argue that the specially affected States are the only ones that contribute
to the creation of customary international law in a particular field. Rather, their
practice should carry more weight than the practice of States that are not in the

same position.

D. SPECIAL CUSTOMARY
INTERNATIONAL LAW

l. JUS COGENS NORMS

Jus cogens norms, or the peremptory norms of public international law, are rules
‘accepted and recognized by the international community as a whole . . . from
which no derogation is permitted’.'®* They thus reside at the top of the hierarchy
of norms. While the legal justification of jus cogens is not entirely clear, one
explanation is that they are created through custom. In other words, some
customary norms ‘are considered so vital that they cannot be contracted out of by

individual states’.!
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Il. REGIONAL CUSTOMARY INTERNATIONAL LAW

At the opposite end of the spectrum rests regional (or particular) customary international
law. By way of example, the Arbitral Tribunal in the Eritrea/Yemen Arbitration recognised

the possibility of a custom to exist on a regional or even a bilateral basis,'%

practice which
may be based upon a need for ‘respect for regional legal traditions’.'” In the Asylum case,
the ICJ accepted the possibility of regional customs to exist, even if in the case at hand it
concluded that the Colombian government did not prove the existence of such a rule.'®
In a later case, the Court emphasised the relevance of practice between two States.'®
Subsequent practice can also be taken into account when determining the content of
customary norms. In its Nicaragua judgment, the Court appeared to agree that regional

customary international law, ‘particular to the inter-American legal system’,'” exists.

E. CONCLUSION

Beyond the general assertion that custom exists of two elements, State practice and
accompanying opinio juris, there are no clear, universally applicable, and fixed rules for
the creation of customary international law. However, the lack of such parameters is not
in itself a disadvantage, given the ever-evolving nature of international law. Customary
international law is characterised by agility and has the potential to address multiple
legal frameworks: it may be regional or global, it may be confirmed through treaties

or detached from them, and it may be general or special. Consequently, flexibility in
the identification of customary law may appear suitable, as it reflects the ever-changing
developments of international law and policy.

The role of the ICJ in identifying customary law is essential:

Customary law, being vague and containing gaps compared with written law,
requires precision and completion about its content. This task, in its nature being
interpretative, would be incumbent upon the Court. The method of logical and
teleological interpretation can be applied in the case of customary law as in the case
of written law."”!

Even though custom does not anymore occupy the place it historically has, it remains
important. It is a fragile source and should be carefully addressed by international courts
and tribunals, policy makers, and all actors playing on the scene of international relations.
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BOX 6.2.2 Further Readings

Further Readings
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e JD'Aspremont, International Law as a Belief System (CUP 2017)
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e H Lauterpacht, The Function of Law in the International Community
(OUP 2011)
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