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BOX 3.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Understanding what is typically meant by an ‘approach’ to
international law.

BOX 3.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 3.1 QR code referring to interactive exercises.

A. INTRODUCTION

This chapter introduces some of the most important approaches to international
law, while the next chapter introduces methods in working within international law.
The distinction between ‘approaches’ and ‘methods’ mirrors the distinction between

1 https://openrewi.org/en-projects-project-public-international-law-approaches-to-international-law/
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methodology and method.? This introductory section, first, introduces this distinction
and thereby tries to illustrate what ‘approaches’ to international law are. Second, it
reflects on the traditional approach to international law and on its relationship with
positivism. Third, it briefly introduces commonalities among and pluralities within
critical approaches to international law.

B. WHAT IS AN APPROACH? METHODOLOGY
AND METHOD

The different approaches presented in this chapter represent different methodologies,
that is, different sets of ontological and epistemological premises, which shape any
intellectual enterprise. Premises are the starting point of an argument. They are the
statements that are taken for granted as the point of departure. Ontological premises,
simply put, are premises on what there is in the world, that is, on whether there is an
objective truth and/or fixed reality ‘out there’ and on which elements in the world
determine such truths and realities. Epistemological premises are premises on what
we can know and on how we can acquire and establish knowledge. No intellectual
enterprise can be carried out consistently and rigorously without, at the outset,
gaining clarity about ontological and epistemological premises. The terms ‘method’
and ‘methodology’ are often used interchangeably.’ However, a useful distinction
between the two consists in understanding methodology as a set of ontological and
epistemological premises and therefore the point of departure, as explained above, and
method as the roadmap guiding the individual steps to be taken from this point of
departure. ‘Method’, then, refers to the concrete application of the conceptual apparatus
of a specific approach.?

C. TRADITIONAL INTERNATIONAL LAW
AND LEGAL POSITIVISM

Despite influential figures like Ian Brownlie having argued that theory is but fog
that obscures the more interesting legal questions,® no inquiry into international
law is possible without theory. It is necessary to at least be aware of the set

of premises from which one is starting. The standard way of engaging with
international law in the traditional approach, which Brownlie epitomises, consists
in laying out ‘what the law is’ on a particular question by deriving the relevant

2 Cf. Rossana Deplano and Nicholas Tsagourias, ‘Introduction’ in idem (eds), Research Methods in International
Law: A Handbook (Edward Elgar 2021) 1-5.

3 Sundhya Pahuja, ‘Methodology: Writing About How We Do Research’in Rossana Deplano and Nicholas
Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021) 61.

4 Andrea Bianchi, International Law Theories: An Inquiry into Different Ways of Thinking (OUP 2017) viii.

5 Ian Brownlie, ‘International Law at the Fiftieth Anniversary of the United Nations — General Course on Public
International Law (1995) 255 RdC 9, 30.
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rules from the sources of international law (mainly treaties, custom, and general
principles, article 38(1) IC]J Statute®) and by interpreting and applying these

rules in accordance with existing authoritative interpretations and applications.
This approach can be labelled ‘doctrinal’, ‘traditional’,” ‘orthodox’,* or simply
‘mainstream’.” Making a claim to knowledge about ‘what the law is’, however,
necessarily involves adopting a position on what ‘law’ is and on how we can know
it, which means departing from a specific set of ontological and epistemological
premises. Therefore, it is impossible to state what the law is without, implicitly,
adopting a specific theoretical approach in doing so. A position that claims to
discard theory altogether will often just adopt an inconsistent theoretical position
as the starting point of its argument.'” This is often the case with the doctrinal,
traditional, or orthodox approach. Another label which is often attached to this
approach is ‘positivist’.!" Positivism, generally, is a label attached to the set of
ontological and epistemological premises according to which there is a single,
objective truth ‘out there’ and that it is possible for human beings to know this
truth reliably. Legal positivism, as a philosophical position,'? adopts these premises
only tor the established (i.e. ‘positive’) law, not for moral and other considerations,
which are considered to be separate from law. Consequently, at least in ‘hard
cases’, that is, when the law employs vague terms like ‘proportionality’ or when
the law has to be applied to circumstances not clearly reflected in the law, law is
no longer a matter of cognition but of (usually a court’s) decision. Philosophical
legal positivists therefore agree that, at least in these ‘hard cases’, there is no
single right answer to legal questions. However, practitioners who claim to be
only interested in positive law and doctrinal scholars whose commitment to

legal positivism mainly consists in adopting the perspective of practitioners and
providing guidance by systematising existing legal materials often operate under
the assumption that answers about ‘what the law is” have a single correct answer
and that this answer can be found." ‘Positivism’ in the sense of the traditional
doctrinal approach is therefore often incompatible with philosophical legal
positivism.

6 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 18 April 1946) 33
UNTS 993.

7 Bianchi (n 4) 21.

8 Jorg Kammerhofer, ‘International Legal Positivism’ in Florian Hoffmann and Anne Orford (eds), The Oxford
Handbook of the Theory of International Law (OUP 2016) 413.

9 Srinivas Burra, “Teaching Critical International Law: Reflections from the Periphery’ (TWAILR Reflections,
12 March 2023) <https://twailr.com/teaching-critical-international-law-reflections-from-the-periphery/>
accessed 22 June 2023.

10 Sué Gonzilez Hauck, ‘The Outside Keeps Creeping In: On the Impossibility of Engaging in Purely Doctrinal
Scholarship’ (Volkerrechtsblog, 23 February 2021) <https://voelkerrechtsblog.org/de/the-outside-keeps-
creeping-in-on-the-impossibility-of-engaging-in-purely-doctrinal-scholarship/> accessed 22 June 2023.

11 Bruno Simma and Andreas L Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal
Conflicts: A Positivist View’ (1999) 93 AJIL 302.

12 See Etkin and Green, § 3.1, in this textbook.

13 Danae Azaria, ‘ “Codification by Interpretation”: The International Law Commission as an Interpreter of
International Law’ (2020) 31 EJIL 171200, at 176.
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D. CRITICAL INTERNATIONAL LAW

Critical approaches to international law emerged from the Critical Legal Studies (CLS)
movement in the United States, which was heavily influenced by both postmodern
philosophy and Legal Realism. From postmodern and (post)structuralist philosophy;,
Critical Legal Studies and critical approaches to international law derive the premises
that there is no objective and single truth ‘out there’ and that knowledge creation is
not about neutral and objective cognition of a pre-existing truth but rather about the
‘conditions of possibility’ for expressing certain claims and for having these claims
recognised and count as knowledge.

A central methodological tool deployed by critical legal scholars is deconstruction, a
mode of thought developed by Jacques Derrida." Deconstruction in this sense can be
understood as a never-ending process of questioning existing and accepted structures
of dominance, which are perceived as objective, neutral, or natural.’® As a resul, it
reveals the existence of other competing forms of interpretation, alternative views,

which have been ignored, overshadowed, or suppressed, thereby opening the door

16

to new possibilities and structures.'® The concept of deconstruction therefore rejects

the idea of an absolute truth or natural referent,'” but rather searches for ‘the tensions,
the contradictions, the heterogeneity’.' In its ability to show pluralities and different
options, deconstruction creates space for (ongoing) transformation and reconstruction.
With this in mind, ‘[it] is only through this element of endless analysis, criticism and

deconstruction that we can prevent existing structures of dominance from reasserting

themselves’."”

The main characteristic that critical approaches have derived from the project

of deconstructing international law consists in the claim that international law is
radically indeterminate.”” Radical indeterminacy, in this sense, means that any course
of action can be defended or rejected in terms of international law,?! and that the

14 For Derrida’s idea of deconstruction see, inter alia, Jacques Derrida, Of Grammatology (Gayatri Chakravorty

Spivak, trans., Johns Hopkins University Press 2016); Jacques Derrida, Deconstruction in a Nutshell:
A Conversation with Jacques Derrida (John D Caputo ed, Fordham University Press 2020). For an analysis of
deconstruction regarding law and justice see Jacques Derrida, ‘Force of Law: The “Mystical Foundation of
Authority”” in Drucilla Cornell and others (eds), Deconstruction and the Possibility of Justice (Routledge 1992)
3-677.

15 See Catherine Turner, ‘Jacques Derrida: Deconstruction’ (Critical Legal Thinking, 27 May 2016) <https://
criticallegalthinking.com/2016/05/27/jacques-derrida-deconstruction/> accessed 26 August 2023.

16 Ibid.

17 Ibid.

18 Derrida, Deconstruction in a Nutshell (n 14) 9.

19 Turner (n 15).

20 For a more detailed introduction to Koskenniemi’s argument on radical indeterminacy, see Jean-Francois
Thibault, ‘Martti Koskenniemi: Indeterminacy’ (Critical Legal Thinking, 8 December 2017) <https://
criticallegalthinking.com/2017/12/08/martti-koskenniemi-indeterminacy/> accessed 23 June 2023.

2

Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. Reissue with a New
Epilogue (CUP 2006) 591.
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question of which position prevails is not a question of sound legal argument or
correct legal method but of politics.?* This critique of the distinction between law
and politics is what critical approaches to international law share with Legal Realism.
Martti Koskenniemi, who, together with David Kennedy, has been the main figure
in articulating, defending, and popularising this position, argues in his famous work
From Apology to Utopia that ‘international law is singularly useless as a means for
justifying or criticizing international behaviour’.** The reason for international law’s
radical indeterminacy, in Koskenniemi’s account, is its fundamentally and irresolvably
contradictory nature, which causes international legal arguments to oscillate between
the poles of concreteness and normativity, apology and utopia.® Concreteness

means that the law’s content has to be verified ‘not against some political principle
but by reference to the concrete behaviour, will and interest of the States’.*®
Simultaneously, the law has to be normative in the sense that it has to be ‘opposable
to State policy’.”” The contradiction inherent in the need for both normativity

and concreteness leads to constant oscillations between these positions. To seem
coherent, individual arguments have to stress either normativity or concreteness.

In doing so, however, they become vulnerable to valid criticism from the opposing
perspective. “The choice of solution is dependent on an ultimately arbitrary choice
to stop the criticisms at one point instead of another’.” Koskenniemi highlights,
however, that even though it is possible to justify any kind of practice in terms of
international legal argument, in practice, it is not arbitrary at all which actions are
justified and which ones are condemned. This is due to what Koskenniemi calls

‘structural bias’.?

Even though they do not all adopt Koskenniemi’s linguistic analysis of international
law and differ from Koskenniemi in many other aspects, one way of characterising
the other critical approaches to international law, which will be presented in the
following sub-chapters, is that they offer focused accounts on specific ‘structural
biases’ of international law. Feminist and queer theory approaches critique
international law’s bias favouring and centring cis men, while Third World
Approaches focus on how international law is structured in a way that favours the
Global North, thereby harming the Global South. Marxist approaches offer an
entirely different view on international law’s contradictory nature and oppressive
structure. They do, however, share the view that international law produces and
favours the status quo with all its exploitation and violence. Further premises will be
laid out in the respective sections.

22 Martti Koskenniemi, ‘The Politics of International Law’ (1990) 1 EJIL 4-32.

23 See e.g. David Kennedy, International Legal Structures (Nomos 1987).

24 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. Reissue with a New
Epilogue (CUP 2006) 67.

25 Ibid 58.

26 Ibid.

27 Ibid.

28 Ibid 67.

29 Ibid 605-606.
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E. CONCLUSION

The approaches presented in this chapter offer different ways of thinking about
international law. Any way of engaging with international law presupposes doing so
using a specific lens or approach. This is true even and especially for the traditional
doctrinal approach, even though this approach is rarely made explicit. The following
sections present positivism, Third World Approaches to International Law, feminist and
queer theory, and Marxist approaches to international law in more detail.

BOX 3.3 Further Readings
Further Readings

e A Bianchi, International Law Theories: An Inquiry Into Different Ways of
Thinking (OUP 2016)

e A Orford and F Hoffmann (eds), The Oxford Handbook of the Theory of
International Law (OUP 2016)
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