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§ 3.3 FEMINIST AND QUEER THEORY 
VERENA KAHL AND TAMSIN PHILLIPA PAIGE 

BOX 3.3.1 Required Knowledge and Learning Objectives 
Required knowledge: Approaches; History of International Law 

Learning objectives: Understanding feminist and queer approaches and their 
particular relevance for public international law. 

A. INTRODUCTION 

This section introduces feminist and queer theories and their relevance for public 
international law. It departs from the male and heterosexual standard and a gender-
biased international legal order as the common baseline for queer and feminist 
deconstruction. By pointing out the commonalities of feminist and queer theory, the 
contribution underscores the utility and necessity of a consolidated approach. Common 
terms and concepts are then connected to some of the manifestations and specifc 
examples of feminist and queer theory in international law. 

Feminist and queer approaches form part of a diverse feld of schools of thought, which 
observe, analyse, and criticise public international law from a particular perspective 
and, coming from this specifc theoretical foundation, seek to deconstruct its object 
of analysis. In this regard, feminist and queer theory aims at the deconstruction of 
a perceived neutral or natural international legal order that rests on a dominating 
masculine and heterosexual standard.94 

Diferent approaches in feminist and queer theory share a common baseline: 
international law has been predominantly developed and shaped by (white, cis, 
heterosexual) men and has been built on the assumption that men and masculinity are 
the (societal) norm.95 While this norm and public international law have been perceived 
as neutral, they neglect categories deviating from this standard and exclude them as 
‘the other’.96 People who deviate from the norm relating to sex, gender, or sexuality 
have their perspectives and interests constantly ignored.97 Public international law, like 
domestic law, exhibits a clear gender bias.98 This gender bias, elevating the masculine to 
the norm, functions like a ‘veiled representation and projection of a masculine which 

94 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law – A Feminist Analysis 
(Manchester University Press 2000) 60. 

95 Ibid ix, 2. 
96 Ibid x. 
97 Ibid 2–4, 60. 
98 Ibid ix. 



  

  

 

 

  
 

 

 

 
 
 
 

 
 

 
  

85  APPROACHES 

takes itself as the unquestioned norm, the ideal representative without any idea of the 
violence that this representational positioning does to its others’.99 

B. COMMON TERMS AND CONCEPTS 

I. SEX AND GENDER 

Sex and gender are two interconnected concepts crucial to feminist and queer theory. 
Sex refers to biological diferences between men and women construed as binary 
categories related to bodies.100 Gender describes the cultural and social imprinting of 
distinctions made on the basis of sex.101 Gender is seen as a fuid concept102 and rejects 
biological determinism embodied in the concept of sex,103 challenging the binary 
understanding of sex and opening up a broader range of identities beyond woman 
and man.104 The complexity of gender identity arises from the ‘dynamic relationship 
between the body and identity which gives rise to multiple possible alignments, which 
can change over time, or even from moment to moment’.105 However, the same 
complexity applies to the oversimplifed category of sex, as biology itself unveils the 
existence of a variety of sexes beyond the socially constructed dualism.106 The idea 
that sex is a natural and immutable characteristic has been increasingly challenged107 

for having constructed, contingent and political dimensions.108 Consequently, the 
distinction between sex and gender itself has been questioned.109 Queer and feminist 
approaches have attempted to denaturalise sex and gender, assuming that they ‘should 
both be understood as the efects of performative and reiterative gender norms . . . 
which materialise, naturalise, regulate, and discipline sexed bodies and identifcations’.110 

99 Elisabeth Grosz, Volatile Bodies: Toward a Corporeal Feminism (Indiana UP 1994) 188. 
100 See e.g. Charlesworth and Chinkin (n 94) 3–4; Dianne Otto, ‘Queering Gender [Identity] in International 

Law’ (2015) 33 Nordic Journal of Human Rights 299, 300–302. For a predominantly biological understanding 
of sex, see Corbett v Corbett [1971] 2 All ER 33; Margaret Davies, ‘Taking the Inside Out: Sex and Gender in 
the Legal Subject’ in Ngaire Nafne and Rosemary J Owens (eds), Sexing the Subject of Law (LBC Information 
Service 1997) 25, 31; Alison Blunt and Jane Willis, Dissident Geographies: An Introduction to Radical Ideas and 
Practice (Pearson Education 2000) 92. 

101 Joan W Scott, ‘Gender: A Useful Category for Historical Analysis’ (1986) 91 American Historical Review 
1053, 1053 et seq.; Davies (n 100) 25, 31; Blunt and Willis (n 100) 92. 

102 Gina Heathcote, Feminist Dialogues on International Law: Success, Tensions, Futures (OUP 2019) 3. See also Blunt 
and Willis (n 100) 93. 

103 Otto (n 100) 299, 300; Scott (n 101) 1053, 1054. 
104 Ibid 299, 300 f. 
105 Ibid 299, 300. 
106 Claire Ainsworth, ‘Sex Redefned: The Idea of 2 Sexes Is Overly Simplistic’ (Scientifc American, 22 

October 2018) <www.scientifcamerican.com/article/sex-redefned-the-idea-of-2-sexes-is-overly-
simplistic1/> accessed 25 August 2023. 

107 See Davies (n 100) 25, 30 f. 
108 Cf. Ibid 25, 30 f, articularly 32. See also Charlesworth and Chinkin (n 94) 4; Jane Flax, ‘Postmodernism and 

Gender Relations in Feminist Theory’ (1987) 12 Signs 621, 635 et seq. 
109 Cf. Blunt and Willis (n 100) 93 f. 
110 Otto (n 100) 299, 300 et seq; cf. Judith Butler, Gender Trouble: Feminism and the Subversion of Identity 

(Routledge 1990) 25. 

https://www.scientificamerican.com
https://www.scientificamerican.com
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Despite the aim of inclusivity and diversity beyond traditional understandings 
of masculinity and femininity,111 gender has often been used as a synonym for 
‘women’,112 including in public international law. Gender-based analyses have 
primarily focused on women, neglecting gender discrimination experienced by 
individuals with diverse gender identities.113 Attempts to deconstruct the category of 
women in international law have not sufciently challenged the rigidity and fxation 
of gender meanings at the international level.114 For instance, the Convention on 
the Elimination of all forms of Discrimination Against Women (CEDAW), in its 
articles 1 and 5 in particular, fails to distinguish between sex and gender, reinforcing 
a dualistic perspective of men/women.115 This perpetuates the male standard as the 
norm, upholding a gender binary and hierarchy even within a project aimed at 
endorsing the full humanity of women.116 Such international protection mechanisms 
measuring women’s experiences against the male standard harm women worldwide, 
particularly in the Global South,117 and reinforce gender and cultural essentialism by 
defning women as ‘victim subject’.118 International law’s predominant and persisting 
recognition of and holding on to dominant binary and oversimplifed categories 
therefore ignores the many signs of gender and bodily diversity present across 
centuries, continents, and cultures.119 

II. FEMINIST AND QUEER THEORY 

1. Feminism and Feminist Theory 

Despite controversies and disagreement within feminist thought, the common aim is to 
analyse, challenge, and change gendered power relations in all spheres of life to achieve 
human liberty for all genders.120 Black, revolutionary feminists, such as bell hooks,121 

111 Charlesworth and Chinkin (n 94) 3. 
112 Cf. Scott (n 101) 1053, 1056. 
113 Cf. Otto (n 100) 299, 300. 
114 Cf. Brenda Cossman, ‘Gender Performance, Sexual Subjects and International Law’ (2002) 15 Canadian 

Journal of Law and Jurisprudence 281, 284. 
115 See, inter alia, Darren Rosenblum, ‘Unsex CEDAW, or What’s Wrong with Women’s Rights’ (2011) 20(2) 

Columbia Journal of Gender and Law 98; Otto (n 100) 299, 302. See, by contrast, possible advantages of 
silence in form of non-defnition of terms like ‘gender’ as described in Juliana Santos de Carvalho, ‘The 
Powers of Silence: Making Sense of the Non-Defnition of Gender in International Criminal Law’ (2022) 35 
LJIL 963–985. 

116 Cf. Otto (n 100) 299, 302. 
117 Cf. Ibid. 
118 Ratna Kapur, ‘The Tragedy of Victimisation Rhetoric: Resurrecting the “Native” Subject in International/ 

Postcolonial Feminist Legal Politics’ (2002) 15 Harvard Human Rights Journal 1. 
119 Cf. Aoife M O’Connor and others, ‘Transcending the Gender Binary under International Law: Advancing 

Health-Related Human Rights for Trans* Populations’ (2022) 50(3) The Journal of Law, Medicine & Ethics 409. 
120 Blunt and Willis (n 100) 90; Flax (n 108) 621, 622; Charlesworth and Chinkin (n 94) 61; Miriam Schneir, The 

Vintage Book of Historical Feminism (Vintage 1996) xi. 
121 bell hooks, Ain’t I a Woman: Black Women and Feminism (South End Press 1981); bell hooks, Feminist Theory: 

From Margin to Center (South End Press 1984); bell hooks, Feminism Is for Everybody: Passionate Politics (Pluto 
Press 2000). 
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Barbara Smith,122 Patricia Hill Collins,123 and Kimberlé Crenshaw,124 have contributed 
to a more inclusive (re)defnition of feminism and feminist theory by emphasising 
intersectionality and diversity in experiences of discrimination. Indigenous  
feminism125 highlights decolonisation, indigenous sovereignty, and indigenous 
women’s rights within indigenous life and culture.126 To embrace the diversity of 
feminist voices, Sandra Harding asks feminists to give up ‘the goal of telling “one true 
story”’, but instead to embrace ‘the permanent partiality of feminist inquiry’, thereby 
seeking ‘a political and epistemological solidarity in our oppositions to the fction of 
the naturalized, essentialized, uniquely “human” and to the distortions, perversions, 
exploitations, and subjugations perpetrated on behalf of this fction’.127 

2. Feminist Approaches to International Law 

Feminist approaches to international law use feminist theory ‘to show how the 
structures, processes, and methodologies of international law marginalize women by 
failing to take account of their lives or experiences’.128 These approaches lift the veil of 
an international legal order perceived as neutral and objective and reveal its underlying 
male standard constructed as the ‘norm’ and the ‘normal’, which results in a power 
imbalance and hierarchy between men and women and materialises in the silence of 
international law regarding women’s experiences and interests.129 They demonstrate 
that international law is a ‘thoroughly gendered system’.130 According to Charlesworth 
and Chinkin, feminist analyses of international law fulfl two main tasks. First, they 
deconstruct the values underlying the international legal system, challenging their 

122 Barbara Smith, ‘Racism in Women’s Studies’ (1979) 5(1) Frontiers: A Journal of Women’s Studies 48–49. 
123 Margaret L Andersen and Patricia Hill Collins, Race, Class and Gender: An Anthology (10th edn, Wadsworth 

Cengage Learning 2020). 
124 Kimberlé Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 

Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) University of Chicago Legal 
Forum 139–167. 

125 Joyce A Green, Making Space for Indigenous Feminism (Fernwood Publication 2007); Cheryl Suzack and 
others, Indigenous Women and Feminism: Politics, Activism, Culture (UBC Press 2010); Aileen Moreton-
Robinson, Talkin’ Up to the White Woman: Indigenous Women and Feminism (University of Queensland Press 
2002); Rosalva Aída Hernández Castillo, ‘The Emergence of Indigenous Feminism in Latin America’ 
(2010) 35(3) Signs 539–545; Heidi Sinevaara-Niskanen, ‘Crossings of Indigenousness, Feminism, and 
Gender’ (2010) 18(3) NORA – Nordic Journal of Feminist and Gender Research 217–221; Rebecca Tsosie, 
‘Indigenous Women and International Human Rights Law: The Challenges of Colonialism, Cultural 
Survival, and Self-Determination’ (2010) 15(1) UCLA Journal of International Law and Foreign Afairs 
187–237. 

126 Celeste Liddle, ‘Intersectionality and Indigenous Feminism: An Aboriginal Woman’s Perspective’ (The 
Postcolonialist, 25 June 2014) <http://postcolonialist.com/civil-discourse/intersectionality-indigenous-
feminism-aboriginal-womans-perspective/> accessed 25 August 2023. 

127 Sandra Harding, The Science Question in Feminism (Cornell University Press 1986) 193. 
128 Christine Chinkin, ‘Feminism, Approach to International Law’ (Max Planck Encyclopedia of International 

Law, October 2010) <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-e701> accessed 25 August 2023. 

129 Charlesworth and Chinkin (n 94) 60. 
130 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’ 

(1991) 85 AJIL 613, 615. 

http://postcolonialist.com
http://postcolonialist.com
https://opil.ouplaw.com
https://opil.ouplaw.com
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claim to rationality and objectivity.131 Second, feminist approaches seek to reconstruct 
international law by redefning its core concepts ‘in a way that they do not support 
or reinforce the domination of women by men’.132 Importantly, voices in feminist 
approaches to international law have diversifed, with many leading icons stemming 
from the Global South.133 

3. Queerness and Queer Theory 

Queerness has a complex history as a term used to pejoratively label those who 
deviate from societal norms and expectations of heterosexuality.134 The term has been 
reclaimed by the QUILTBAG+ community (Queer, Unsure, Intersex, Lesbian, Trans*, 
Bisexual, Asexual/Aromantic/Agender, Gay, plus others outside these categories and 
heteronormative classifcation) as both a generalised shorthand for the community at 
large and an individualised identity for those within the community who do not feel 
comfortable with the constraints of more specifc identity descriptors.135 In this way, 
queer acts as a generalised or collective (descriptive) noun but also an individualised 
(identity) noun. Queer also operates as a verb, in that ‘queering’ denotes the act 
of questioning and interrogating underlying (heteronormative) assumptions that 
underpin the subject of enquiry and the normative approach to the thing that is 
being queered.136 Technically, queer can also be used as an adjective; however, as the 
adjective use of queer is irreversibly tied to the pejorative use, it has rightly fallen out 
of common vernacular. 

4. Queer Approaches to International Law 

Queer approaches to international law seek to include experiences and identities 
outside the cis/het standard, particularly illustrated in the granting of equal rights 
and prohibition of discrimination on the basis of sexuality and sexual identity.137 In 
addition, Dianne Otto understands ‘queering of international law’ more broadly than 
traditional approaches of norm inclusion.138 In this sense, queer theory fundamentally 

131 Cf. Charlesworth and Chinkin (n 94) 60. 
132 Ibid 61. 
133 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 2018); Adrien Wing, 

‘Global Critical Race Feminism Post 9–11: Afghanistan’ (2002) 10 Washington University Journal of Law and 
Policy (2002) 19; J Oloka-Onyango and Sylvia Tamale, ‘ “The Personal Is Political”, or Why Women’s Rights 
Are Indeed Human Rights: An African Perspective on International Feminism’ (1995) 17(4) HRQ 691; 
Rosalva Aída Hernández Castillo, ‘The Emergence of Indigenous Feminism in Latin America’ (2010) 35(3) 
Signs 539. 

134 Annamarie Jagose, Queer Theory: An Introduction (Melbourne University 2013) 9. 
135 Ibid; Wayne Morgan, ‘Queer Law: Identity, Culture, Diversity, Law’ (1995) 5 Australasian Gay and Lesbian 

Law Journal 1, 5; Gabrielle Simm, ‘Queering CEDAW? Sexual Orientation, Gender Identity and Expression 
and Sex Characteristics (SOGIESC) in International Human Rights Law’ (2020) 29 Grifth Law Review 374, 
376. 

136 Simm (n 135). 
137 Dianne Otto, ‘ “Taking a Break” from “Normal”: Thinking Queer in the Context of International Law’ 

(2007) 101 Proceedings of the ASIL Annual Meeting 119, 119 et seq. 
138 Ibid 120. 
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challenges and criticises the regime of what is considered as ‘normal’ with regard to 
human sexuality.139 In the words of Otto, queer theory to international law is ‘ “taking 
a break” from the politics of hetero-normative injury, and imagines human sexuality 
as much more diverse and shifting’.140 Quite similar to the deconstructionist approach 
of feminism, queer theory makes ‘visible the [hetero]sexual ordering that is taken for 
granted as an underpinning of the “normal” system of international law’ and discloses 
heterosexuality as the ‘basic model for all dominant systems of societal relations’.141 

When heterosexuality is seen as the preferred, natural, normal form of sexuality, it not 
only shapes how society considers ‘ “normal” interpersonal and familial relationships’, 
but it also forms the (presumed) basis for our perception of community in general and 
thereby dictates our understanding of ‘all forms of “normal” community, including that 
encompassed by the “normal” nation-state, international law’s primary subject’.142 In 
essence, queer approaches to international law unveil how international law ‘provides a 
conduit for the micromanagement and “disciplining” of everyday lives, including sexual 
pleasure, despite its many rules purporting to leave these matters in the domestic realm 
of jurisdiction’.143 

5. Frictions and Intersections of Feminist and Queer Theory 
to International Law 

There is much to be said for a joint presentation of feminist and queer approaches 
to international law. Especially considering the open, fuid concept of gender 
and the need to break down and overcome the heteronormative binary of both 
sex and gender, a critical analysis of international law from a one-sided feminist 
or queer perspective would remain patchy and incomplete. Still, constructive 
dialogues between feminist and queer theory have been the exception. According 
to Gina Heathcote, this is due to the fact that ‘mainstream feminist approaches 
to international law are yet to incorporate queer and trans scholarship into 
feminist accounts’144 and have mostly ignored the dialogue commenced by queer 
approaches.145 Instead, feminist approaches have – intentionally or unintentionally, 
for pragmatic or other reasons146 – largely built on the heteronormativity and 
cisgenderism inherent in the structures they seek to criticise, resulting in the 
‘invisibility of individuals who do not neatly ft into the normalized gender binary’ 
and reproducing the ‘fear of undermining heteronormative social structures’.147 

In contrast, moving beyond dualism and asymmetry would allow ‘to tell a story 

139 Ibid. 
140 Ibid. 
141 Ibid. 
142 Ibid. 
143 Ibid. 
144 Heathcote (n 102) 21. 
145 Cf. Ibid. 
146 Otto (n 100) 299, 306. 
147 Tamsin Phillipa Paige, ‘The Maintenance of International Peace and Security Heteronormativity’ in Dianne 
Otto (ed), Queering International Law: Possibilities, Alliances, Complicities, Risks (Routledge 2018) 91, 107. 
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of marginality that has not yet been told’,148 drawing an inclusive picture of 
discriminatory experiences without ‘losing the precarious spaces that have been 
carved out for addressing women’s human rights abuses’.149 

III. STRUCTURAL DISCRIMINATION 

During the last two decades, international human rights institutions have increasingly 
referred to the phenomenon of structural injustices through the lens of the concept 
of structural discrimination.150 Structural discrimination refers to discrimination 
rooted in grown and therefore pre-existing structures and inequalities of society.151 

It occurs when the rules, norms, and policies of a society’s major(ity) institutions 
impose and produce disproportionately disadvantageous and unjust outcomes for 
the members of certain salient social groups.152 Discrimination is thereby introduced 
into often unconscious societal routines and patterns of attitudes and behaviour 
that create and maintain discriminatory practice,153 which are largely perceived as 
neutral, because their negative outcome – the diferential and/or harmful efect on 
certain groups – is usually not intended.154 As Pincus highlights, the ‘key element in 
structural discrimination is not the intent but the efect of keeping minority groups 
in a subordinate position’.155 In the context of gender inequality, MacKinnon has 
described structural discrimination as ‘the systematic relegation of an entire group 
of people to a condition of inferiority’.156 Structural discrimination is inscribed in 

148 Cossman (n 114) 281, 289. 
149 Otto (n 100) 299, 309. 
150 See, inter alia, UN Economic and Social Council, Integration of the human rights of women and a gender 

perspective: violence against women, Report of the Special Rapporteur on violence against women, its 
causes and consequences, Yakin Ertürk, Mission to Mexico, 13 January 2006, UN Doc. E/CN.4/2006/61/ 
Add.4, para 13; IACtHR, Case of González and others (‘Cotton Field’) v. Mexico (Preliminary Objection, 
Merits, Reparations and Costs), Judgment, 16 November 2009, Series C No. 205, paras 134, 450; 
Committee on the Elimination of Racial Discrimination, General Recommendation No. 34, Racial 
discrimination against people of African descent, 30 September 2011, UN Doc. CERD/C/GC/34, paras 
5–7; Committee on the Elimination of Discrimination against Women, General Recommendation No. 
30 on women in confict prevention, confict and post-confict situations, 18 October 2013, UN Doc. 
CEDAW/C/GC/30, paras 77, 79. 

151 See Elisabeth Veronika Henn, International Human Rights Law and Structural Discrimination: The Example of 
Violence against Women (Springer 2018) 1. 

152 Cf. Andrew Altman, ‘Discrimination’ (Standford Encyclopedia of Philosophy, First Published 1 February 2011, 
last substantive revision 20 April 2020) <https://plato.stanford.edu/entries/discrimination/#OrgInsStrDis> 
accessed 9 August 2022. See also Fred L Pincus, ‘From Individual to Structural Discrimination’ in Fred L 
Pincus and Howard J Ehrlich (eds), Race and Ethnic Confict: Contending Views on Prejudice, Discrimination, and 
Ethnoviolence (2nd edn, Routledge 2018) 122. 

153 See Mirjana Najcevska, ‘Structural Discrimination – Defnition, Approaches and Trends’ (2010) <www.ohchr. 
org/EN/Issues/Racism/IntergovWG/Pages/Session8.aspx> accessed 25 August 2023. 

154 See Fred L Pincus, ‘From Individual to Structural Discrimination’ in Fred L Pincus and Howard J Ehrlich (eds), 
Race and Ethnic Confict: Contending Views on Prejudice, Discrimination, and Ethnoviolence (2nd edn, Routledge 
2018) 122. 

155 Ibid. 
156 Catharine A McKinnon, Feminism Unmodifed: Discourse on Life and Law (Harvard University Press 1987) 41. 

https://plato.stanford.edu
https://www.ohchr.org
https://www.ohchr.org
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international law, resulting in the invisibility and underrepresentation of non-cis male 
individuals in institutions,157 structural gender-based violence,158 or persisting racism 
in international law (education).159 

IV. INTERSECTIONALITY 

While bell hooks had already described interlocking webs of oppression beforehand,160 

it was Kimberlé Crenshaw who coined and fnally introduced the concept of 
intersectionality into feminist theory. Her work ‘Demarginalizing the Intersection of 
Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist 
Theory and Antiracist Politics’ can be read as a critique of both feminist and anti-racist 
movements for their one-sided focus on the most privileged members of the respective 
group.161 According to Crenshaw, the ‘single-axis analysis’ results in anti-racist strategies 
that tend to focus on gender privileged persons (men) and a women’s movement which 
puts a spotlight on class-privileged women associated with a certain race,162 namely 
white, Western, heterosexual, middle- and upper-class women.163 This leads to the 
marginalisation of ‘those who are multiply burdened and obscures claims that cannot 
be understood as resulting from discrete sources of discrimination’.164 Building upon 
this, intersectionality has been commonly defned as ‘the complex, cumulative way in 

157 Stéphanie Hennette Vauchez, ‘Gender Balance in International Adjudicatory Bodies’ (Max Planck Encyclopedia 
of International Law, July 2019) <https://opil.ouplaw.com/display/10.1093/law-mpeipro/e2699.013.2699/ 
law-mpeipro-e2699> accessed 25 August 2023; Priya Pillai, ‘Women in International Law: A Vanishing 
Act?’ (Opinio Juris, 3 December 2018) <http://opiniojuris.org/2018/12/03/women-in-international-law-a-
vanishing-act/> accessed 25 August 2023; Josephine Jarpa Dawuni, ‘Why the International Law Commission 
Must Address Its Gender and Geography Diversity Problem’ (Opinio Juris, 1 November 2021) <https:// 
opiniojuris.org/2021/11/01/why-the-international-law-commission-must-address-its-gender-and-geography-
diversity-problem/> accessed 25 August 2023. 

158 Claudia Card, ‘Rape as a Weapon of War’ (1996) 11(4) Women and Violence 5; Henn (n 151) particularly 
13–44; Misty Farquhar, ‘Structural Violence in the Queer Community: A Comparative Analysis of 
International Human Rights Protections for LGBTIQ+ People’ (2021) 13(12) Inquiries Journal; Natalie E 
Serra, ‘Queering International Human Rights: LGBT Access to Domestic Violence Remedies’ (2013) 21(3) 
Journal of Gender, Social Policy & the Law 583; International Criminal Court, ‘Policy on the Crime of 
Gender Persecution’ (7 December 2022) <www.icc-cpi.int/sites/default/fles/2022-12/2022-12-07-Policy-
on-the-Crime-of-Gender-Persecution.pdf>. 

159 E Tendayi Achiume and James Thuo Gathii, ‘Introduction to the Symposium on Race, Racism, and International 
Law’ (2023) 117 AJIL Unbound 26; Mohsen Al Attar, ‘“I Can’t Breathe”: Confronting the Racism of 
International Law’ (AfroconomicsLAW, 2 October 2020) <www.afronomicslaw.org/2020/10/02/i-cant-breathe-
confronting-the-racism-of-international-law/>; Anna Spain Bradley, ‘International Law’s Racism Problem’ (Opinio 
Juris, 4 September 2019) <http://opiniojuris.org/2019/09/04/international-laws-racism-problem/> 

160 hooks (n 121) 5. 
161 Crenshaw (n 124) 139, 140. 
162 It is important to underscore at this point that ‘race’ – just as the terms ‘sex’ and ‘gender’ – is a socially 

constructed concept. See, for example, Ian F Haney López, ‘The Social Construction of Race’ (1994) 29 
Harvard Civil Rights–Civil Liberties Law Review 1. 

163 Crenshaw (n 124) 139, 140; Chandra Talpade Mohanty, ‘Under Western Eyes: Feminist Scholarship and 
Colonial Discourses’ in Chandra Talpade Mohanty and others (eds), Third World Women and the Politics of 
Feminism (Indiana University Press 1991) 51, 70. 

164 Crenshaw (n 124) 139, 140. 

https://opil.ouplaw.com
https://opil.ouplaw.com
http://opiniojuris.org
http://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
http://www.icc-cpi.int
http://www.icc-cpi.int
https://www.afronomicslaw.org
https://www.afronomicslaw.org
http://opiniojuris.org
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which the efects of multiple forms of discrimination . . . combine, overlap, or intersect 
especially in the experiences of marginalized individuals or groups’.165 

The Beijing Declaration as an outcome of the Fourth World Conference of Women in 
1995 can be seen as an early beginning of intersectionality feeding into international 
law.166 Both concept and terminology of intersectionality found their way into 
international documents particularly at the intersection of gender and race,167 examples 
of which are the adoption of the Durban Declaration and Action Programme of the 
World Conference Against Racism, Racial Discrimination, Xenophobia Related 
Intolerance in 2001168 and General Recommendation No. 25 of the Committee on 
the Elimination of Racial Discrimination.169 CEDAW has endorsed intersectionality 
in several of its General Recommendations.170 Intersectionality has also come to play a 
vital role in the adjudication of international human rights law, particularly with regard 
to violations of anti-discrimination norms, and has consequently found its way into the 
jurisprudence of regional human rights monitoring bodies.171 

C. PROBLEMS THAT FEMINIST AND QUEER 
THEORY SEEKS TO ADDRESS 

I. FEMINIST ENGAGEMENT WITH INTERNATIONAL LAW 

There is a valid argument that the drafting and entry into force of CEDAW in 1979 and 
1981 marked the beginning of feminist approaches to international law.172 However, 
feminist scholarship only gained traction a decade later with the foundational article 

165 Merriam-Webster Dictionary, ‘Intersectionality’ <www.merriam-webster.com/dictionary/intersectionality> 
accessed 9 August 2022. 

166 Even though the term ‘intersectionality’ was not explicitly mentioned in the declaration, the corresponding 
plan for action stated ‘that women face barriers to full equality and advancement because of such factors 
as their race, age, language, ethnicity, culture, religion or disability, because they are indigenous women 
or because of other status’. Beijing Declaration and Platform for Action, adopted at the Fourth World 
Conference on Women, 27 October 1995, Platform for Action, para 45. 

167 See Abigail B Bakan and Yasmeen Abu-Laban, ‘Intersectionality and the United Nations World Conference 
Against Racism’ (2017) 38(1) Atlantis 220, particularly 221 and 231. 

168 Durban Declaration and Programme of Action, adopted at the World Conference Against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance, 8 September 2001, Programme of Action para 54(a). 
See also a detailed discussion in Abigail B Bakan and Yasmeen Abu-Laban, ‘Intersectionality and the United 
Nations World Conference Against Racism’ (2017) 38(1) Atlantis 220, particularly 221 and 231. 

169 CERD, General Recommendation XXV on gender-related dimensions of racial discrimination, 20 
March 2000, particularly para 3. 

170 See, for example, CEDAW, General Recommendation No. 28 on the core obligations of States parties under article 
2 of the Convention on the Elimination of All Forms of Discrimination against Women, 16 December 2010, 
para 18, and CEDAW, General recommendation No. 25, on article 4, paragraph 1, of the Convention on the 
Elimination of All Forms of Discrimination against Women, on temporary special measures, 2004, para 12. 

171 Johanna Bond, Global Intersectionality and Contemporary Human Rights (Oxford University Press 2021), particularly 
chapter 4 on ‘Intersectionality and Human Rights within Regional Human Rights Systems’ 78–129. 

172 Convention on the Elimination of All Forms of Discrimination against Women 1979 (1249 UNTS 13). 
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‘Feminist Approaches to International Law’ by Charlesworth, Chinkin, and Wright.173 

While this development coincided with third wave feminism (most distinctively 
characterised by the work of Butler and incorporating intersectionality following 
Kimberlé Crenshaw’s work),174 the approach taken by feminist international law 
academics was shaped by their education in second wave feminism. This can be seen 
in the construction of CEDAW and in how Charlesworth et al. defne the goal of 
feminism as being ‘to capture the reality of women’s experience or gender inequality’.175 

This tendency of the feminist tradition in international law to follow second wave 
feminism, which is much more grounded in biological determinism and the gender 
binary than third wave feminism, is evident in the UN’s gender mainstreaming 
programs176 and the Gender Legislative Index,177 which focus on cisgender women as 
the subject of arguments for equality, rather than addressing the cultural social structures 
that perpetuate inequality, such as the heteropatriarchy. 

The outcome of this focus on women as subjects rather than on social structures has 
led to two separate approaches within feminist interventions in international law. The 
frst embraces Crenshaw’s call for intersectionality in its analysis178 and the fact that 
women’s experiences of the impacts of law are shaped by various intersecting forms of 
marginalisation, including race, class, sexuality, and disability.179 The second approach, 
often criticised as ‘White Feminism’, embraces Catharine MacKinnon’s call for 
considering women as a single unifed and universal political category that disregards 
questions of race, class, and so on when advocating for equality.180 Proponents of this 
approach believe that it creates a stronger argument for women’s equality, but ignore 
that the focus of the approach is often the interests of white, straight, Western women. 

Feminist interventions into international law were successful in getting International 
Criminal Law and International Humanitarian Law to treat armed confict sexual 
violence as a crime against the victim’s personhood rather than military discipline as it 
had historically been treated.181 This success led to the UN Security Council’s Women, 

173 Hilary Charlesworth, Christine Chinkin, and Shelly Wright, ‘Feminist Approaches to International Law’ 
(1991) 85 AJIL 613. 

174 Butler (n 110); Crenshaw (n 124) 139. 
175 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’ 

(1991) 85 AJIL 613. 
176 Tamsin Phillipa Paige and Joanne Stagg, ‘Well-Intentioned But Missing the Point: The Australian Defence 

Force Approach to Addressing Confict-Based Sexual Violence’ (2020) 29 Grifth Law Review 468, 471–472. 
177 Ramona Vijeyarasa, ‘What Is Gender-Responsive Legislation? Using International Law to Establish 

Benchmarks for Labour, Reproductive Health and Tax Laws That Work for Women’ (2020) 29 Grifth Law 
Review 334. 

178 Crenshaw (n 124) 139. 
179 Heathcote (n 102) 21. 
180 Catharine MacKinnon, ‘From Practice to Theory, or What Is a White Woman Anyway?’ (1991) 4 Yale Journal 

of Law and Feminism 13, 20–22. 
181 The Prosecutor v Jean-Paul Akayesu (Trial Judgement) [1998] International Criminal Tribunal for Rwanda ICTR-

96-4-T; Prosecutor v Anto Furundžija (Appeals Chamber Judgement) [2000] International Criminal Tribunal for 
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Peace, and Security agenda and the expansion of UN Women as a sub-agency of  
the UN.182 

II. HOW QUEER THEORY IN INTERNATIONAL LAW DIFFERS 
FROM FEMINISM 

Queer theory grew out of third wave feminism, in particular the work of Butler and 
Sedgwick,183 with a much less cohesive equality agenda than feminism. Queer theory 
is inherently broad (and is mostly inclusive but not without its problems) but tends to 
focus upon QUILTBAG+ subjects and to explore advocating for equality through an 
intersectional lens. Queer theory, at its core, is an embrace of curiosity and questioning – 
generally from a framework of understanding that the law and normative assumptions 
that are brought to law and social practice are culturally dependent social constructions 
rather than natural and inevitable.184 The easiest space to see this distinction between 
feminist approaches to international law and queer theory approaches to international 
law is in examination of the project of gender mainstreaming within UN projects. 
Feminist approaches to international law, while often critical of the details, have 
treated this introduction of idea and process into every UN body (and numerous 
State foreign afairs and defence departments) as a net good. Queer theory approaches 
to international law, while acknowledging the improvements that adding gender 
mainstreaming has produced, have heavily critiqued how the process of gender 
mainstreaming has led to the use of gender being an euphemism for women, how it has 
normalised and reinforced the (white) cis/het masculine subject as the  
un-gendered normal to which all other expressions of humanity must be compared, and 
how the process has reproduced bio-essentialist views of sex and gender along regressive 
heteronormative lines within international legal discourse. 

There is a tension created within feminist and queer theory approaches to international 
law where the perfect can be the enemy of the good. This tension is often referred 
to as the ‘double-bind’.185 This idea of the double-bind broadly posits that advocates 
for change and equality sufer pressures from those outside governmental institutions 
not to compromise in questions of equality, while also sufering pressures from 
within the institution that require accepting an improvement that is less than ideal 

the Former Yugoslavia IT-95-17/1; Prosecutor v Zejnil Delalic, Zdravko Mucic (aka ‘Pavo’), Hazim Delic, and 
Esad Landzo (aka ‘Zenga’) (Appeals Chamber Judgement) [2001] International Criminal Tribunal for the Former 
Yugoslavia IT-96-21. 

182 UNSC Res 1325 (2000); UNSC Res 1820 (2008); UNSC Res 1888 (2009); UNSC Res 1889 (2009); UNSC 
Res 1960 (2010); UNSC Res 2106 (2013); UNSC Res 2122 (2013); UNSC Res 2242 (2015); UNSC Res 
2467 (2019); UNSC Res 2493 (2019). 

183 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1990); Eve Kosofsky Sedgwick, 
Tendencies (Duke University Press 1993). 

184 Dianne Otto, ‘Introduction: Embracing Queer Curiosity’ in Dianne Otto (ed), Queering International Law: 
Possibilities, Alliances, Complicities, Risk (Routledge 2017). 

185 Faye Bird, ‘ “Is This a Time of Beautiful Chaos?”: Refecting on International Feminist Legal Methods’ (2020) 
28 Feminist Legal Studies 179. 
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in the alternative to no improvement. It is because of these competing pressures that 
feminism and queer theory requires advocates inside governmental institutions to push 
for change and accept compromise, and advocates outside of governmental institutions 
to hold those inside the institutions to account and drive them to continue advocating 
for better equality. 

Overall, feminist and queer theory seek the same thing: equality. This is achieved 
better by marginalised groups working together for the betterment of all, and that is 
something that is known and acknowledged by the majority of feminist and queer 
theory advocates in international law. 

D. CONCLUSION 

Public international law sufers from a clear gender bias and was built on and therefore 
permeated by a male and heterosexual standard that serves as a basis for structural 
discrimination of all deviations from this standard. The de- and reconstruction of 
public international law therefore requires a holistic approach that unites feminist 
and queer approaches despite persisting diferences and frictions. Sex and gender 
are core concepts to feminist and queer theory, which due to cultural baggage, 
oversimplifcation, and modes of application have also led to exclusionary approaches, 
particularly within the feminist discourse, that perpetuate the very discriminatory 
structures feminist and queer theory seeks to disclose and abolish. Both terms therefore 
require careful consideration in their use, taking into account both their social and 
normative imprint as well as the fuidity, complexity, and multiplicity of (gender) 
identities. The analysis of structural discrimination that queer and feminist theory 
seeks to address requires an intersectional perspective to disclose complex experiences 
of discrimination and to put a spotlight on the perspectives of marginalised individuals 
and groups where several forms of discrimination overlap. International law itself is 
permeated by structural discrimination, which requires more (feminist and queer) 
quantitative and qualitative (intersectional) research. 

BOX 3.3.2 Further Readings and Further Resources 
Further Readings 

·	 h charlesworth and c chinkin, The Boundaries of International Law – 
A Feminist Analysis (Manchester University press 2000) 

·	 K crenshaw, ‘Demarginalizing the Intersection of race and sex: A Black 
Feminist critique of Antidiscrimination Doctrine, Feminist Theory and 
Antiracist politics’ (1989) University of chicago Legal Forum 139 

·	 r Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (edward 
elgar 2018) 
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·	 D Otto, Queering International Law: Possibilities, Alliances, Complicities, 
Risks (Routledge 2018) 

·	 S Harris Rimmer and K Ogg, Research Handbook on Feminist Engagement 
with International Law (Edward Elgar 2019) 

Further Resources 

·	 Catherine Amirfar and Kal Raustiala, ‘Episode 39: Feminist Theories of 
International Law, 30 Years On’ (ASIL International Law Behind the Headlines) 
<www.asil.org/resources/podcast/ep39> accessed 25 August 2023 

·	 Başak Etkin and Kostia Gorobets, ‘Episode 18: Tamsin Paige on Sociology 
of International Law, Queerness, and Pastry’ (Borderline Jurisprudence, 3 
March 2023) <https://open.spotify.com/show/7rlKzpmKoFmmOoXmL9GIkq> 
accessed 25 August 2023 

·	 Kimberlé Crenshaw, ‘The Urgency of Intersectionality’ (Ted Talk, 14 
November 2016) <www.ted.com/talks/kimberle_crenshaw_the_urgency_of_ 
intersectionality/transcript> accessed 25 August 2023 

·	 Sina Rahmani, ‘Ratna Kapur on “Gender and Human Rights: Success, Failure 
or New Imperialism?” (2016)’ (The East Is a Podcast, 16 February 2021) 
<https://eastisapodcast.libsyn.com/ratna-kapur-gender-and-human-rights-
success-failure-or-new-imperialism-2016> accessed 25 August 2023 

·	 ILGA Europe, ‘Trans Inclusion in the Women’s Movement’ (The Frontline, 31 
March 2023) <www.ilga-europe.org/podcast/the-frontline-trans-inclusion-in-
the-womens-movement/> accessed 25 August 2023 
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