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§ 22.1 INTERNATIONAL CRIMES 
TAXIARCHIS FISKATORIS 

BOX 22.1.1 Required Knowledge and Learning 
Objectives 
Required knowledge: International Criminal Law; Law of Armed Confict 

Learning objectives: understanding the foundations and purpose of 
international criminal justice; the most prominent international crimes; the 
content of international crimes and its dynamic evolution in time; and the 
elements of international crimes to practical situations. 

BOX 22.1.2 Interactive Exercises 
Access interactive exercises for this chapter20 by positioning your smartphone 
camera at the dot-flled box, also known as a QR code. 

Figure 22.1 QR code referring to interactive exercises. 

A. INTRODUCTION 

A conceptual defnition of international crimes does not exist in international law. 
The constitutive instruments of international or internationalised courts and tribunals 
enumerate their subject matter jurisdiction without explicitly labelling the punishable 
ofences as international crimes. The jurisdictional remit of such institutions cannot be 
considered a substitute for a comprehensive international criminal code, which does 
not exist. The preamble to the Rome Statute of the International Criminal Court21 

(Rome Statute or ICC Statute) implies that the International Criminal Court’s (ICC) 
jurisdiction does not cover all ‘international crimes’.22 Scholars usually distinguish 
between ‘international crimes lato sensu’ (Latin: ‘in the broad sense’) and ‘international 

20 https://openrewi.org/en-projects-project-public-international-law-international-criminal-law/. 
21 On the International Criminal Court, see Viswanath, § 22.2, in this textbook. 
22 Mark Klamberg (ed), Commentary on the Law of the International Criminal Court (TOAEP 2017) 2 fn 7. 

https://openrewi.org


  

 

  

  

  

 
 

 
 

 

 
 

 
 

625  InTERnATIonAL CRIMInAL LAw 

crimes stricto sensu’ (Latin: ‘in the narrow sense’).23 International crimes stricto sensu, also 
known as core crimes, coincide to a great extent with Rome Statute crimes. 

B. ROME STATUTE CRIMES 

The ICC Statute qualifes the ofences within the jurisdiction of the ICC as ‘the most 
serious crimes of concern to the international community as a whole’.24 All Rome 
Statute crimes have a similar structure, which consists of a catalogue of ofences, and an 
introductory sentence about their contextual elements. The ofences may overlap, but 
the contextual elements distinguish the crimes from one another. 

BOX 22.1.3 Example: Overlapping Offences 
A murder is an ordinary crime, which can take the form of a war crime, a crime 
against humanity, or genocide, depending on what contextual elements are 
fulflled. 

Additionally, according to article 30, ‘unless otherwise provided’, the mental element of 
‘intent and knowledge’ applies to all ofences within the ICC’s ambit. 

I. WAR CRIMES 

1. The Nature of War Crimes 

War crime is the oldest category among the four Rome Statute crimes. Individual 
accountability for war crimes has its origins in the process of progressive criminalisation 
of customary and conventional rules of the law of armed confict.25 War crimes 
generally pertain to the use of prohibited weapons and methods of warfare, and to 
attacks on protected persons or property. 

2. The Underlying Offences 

In its 1951 Draft Code of Ofences against the Peace and Security of Mankind, the 
International Law Commission (ILC) commented that war crimes were relevant not 
only in cases of declared war, but also in ‘any other armed confict which may arise 
between two or more States, even if the existence of a state of war is recognized by none 
of them’.26 The content of war crimes was further elaborated by the ILC in its review 

23 On this distinction, see Ciampi, § 22, in this textbook. 
24 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 

UNTS 3 preamble. 
25 On the law of armed confict, see Dienelt and Ullah, § 14, in this textbook. 
26 Draft Code of Ofences against the Peace and Security of Mankind (1957) 2 YILC 1951 134 Comment 11 to 

article 2. 
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of the Draft Code, and in the Statutes of the International Criminal Tribunals for the 
former Yugoslavia (ICTY) and Rwanda (ICTR). All of them confrmed that ‘grave 
breaches’ of the Geneva Conventions give rise to individual criminal accountability. 
Nowadays, war crimes are incorporated into article 8(2) of the ICC Statute. 

The enumeration of war crimes in the context of non-international armed conficts 
is modest in comparison to that of war crimes in international armed conficts. For 
example, the war crime of ‘intentionally launching an attack in the knowledge that 
such attack will cause . . . widespread, long-term and severe damage to the natural 
environment’ can only be prosecuted by the ICC if linked to an international, and not 
an internal confict.27 However, through the amendment procedure of the Rome Statute, 
the number of punishable war crimes committed in non-international armed conficts 
incrementally converges with that of war crimes perpetrated in international conficts. 

3. The Contextual Elements 

In its frst case, the ICTY clarifed that the prerequisite for war crimes, the existence of an 
armed confict, was fulflled whenever ‘there is a resort to armed force between States or 
protracted armed violence between governmental authorities and organized armed groups 
or between such groups within a State’.28 That meant, essentially, that war crimes can be 
committed in both international and internal armed conficts. A mere resort to force, such 
as in occasions of riots, does not meet the required level of intensity of ‘protracted armed 
violence’, and thus criminal conduct in such contexts does not constitute war crimes. 

However, even in the event of an armed confict, not every ofence is necessarily a 
war crime. The perpetrator’s ability or decision to commit the ofence, the purpose 
for which it was committed, or the manner in which it was committed must be 
substantially linked to the confict.29 Furthermore, the perpetrator must fulfl the 
threshold of the mental element. For instance, the accidental destruction of historic 
monuments may not qualify as a war crime, but ‘intentionally directing attacks’ against 
them, provided they are not used for military purposes, most probably will.30 

II. GENOCIDE 

1. The Material Element 

Genocide was explicitly recognised in the 1948 Genocide Convention as a 
‘crime under international law’ whether committed in time of war or peace.31 

27 Article 8(2)(b)(iv) Rome Statute. 
28 ICTY, Prosecutor v Duško Tadić (AC Decision on the Defence Motion for Interlocutory Appeal on 

Jurisdiction) IT-94-1-AR72 (2 October 1995) para 70. 
29 ICTY, Prosecutor v Dragoljub Kunarac et al. (AC Judgement) IT-96–23&IT-96–23/1-A (12 June 2002) para 58. 
30 Article 8(2)(b)(ix) and 8(2)(e)(iv) Rome Statute. 
31 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, entered 

into force 12 January 1951) 78 UNTS 277; see also UNGA ‘The Crime of Genocide’ (11 December 1946) 
UN Doc A/Res/96(I). 
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According to article 2 of the Genocide Convention and article 6 of the Rome 
Statute: 

genocide means any of the following acts committed with intent to destroy, in 
whole or in part, a national, ethnical, racial or religious group, as such: 
(a) killing members of the group; 
(b) causing serious bodily or mental harm to members of the group; 
(c) deliberately inficting on the group conditions of life calculated to bring about its 

physical destruction in whole or in part; 
(d) imposing measures intended to prevent births within the group; 
(e) forcibly transferring children of the group to another group. 

The material element of genocide may take the form of any one of fve alternative 
prohibited acts, directed against any one of four alternative protected groups. The ICTR 
has attempted to defne the four protected groups based on scientifc criteria.32 However, 
jurisprudence has progressively accepted that whether one belongs to a protected group 
does not exclusively depend on objective facts, but also on the subjective perceptions of 
the victims or the perpetrators.33 In any case, prohibited acts committed against other 
groups, such as political, social, or gender groups, do not fall within the defnition. 

Genocide is not confned to acts of killing. Echoing the judgment of the frst 
international genocide trial in history, the ICC Elements of Crimes accept that, 
among others, ‘torture, rape, sexual violence or inhuman or degrading treatment’ may 
constitute underlying genocidal ofences as causing serious bodily or mental harm.34 

2. The Mental Elements 

The legal defnition of genocide consists of two mental elements. First, the general 
intent to execute one of the underlying ofences of the material element. However, 
genocide’s distinctive feature is the second and more stringent mental element of a 
specifc intent (Latin: ‘dolus specialis’) of the perpetrator to destroy ‘in whole or in part’ 
a protected group ‘as such’.35 The actual destruction of the group is not required. The 
wording ‘in part’ suggests that even the intention to destroy a small but ‘substantial part’ 
of the group, not only in the sense of numeric size but also of emblematic prominence, 
counts as genocide.36 It is usually ‘difcult, even impossible’ to unequivocally establish 
genocidal intent, especially when there are other reasonable explanations.37 

32 ICTR, The Prosecutor v. Jean-Paul Akayesu (TC Judgement), ICTR-96–4-T (2 September 1998) paras 512–515. 
33 See Carola Lingaas, ‘Defning the Protected Groups of Genocide through the Case Law of International Courts’ 

(2015) ICD Brief 18, 12/2015 <www.internationalcrimesdatabase.org/upload/documents/20151217T122733-
Lingaas%20Final%20ICD%20Format.pdf> accessed 26 June 2023. 

34 ASP, ‘Elements of Crimes’ in ASP ‘Ofcial Records, First Session, New York, 3–10 September 2002’ (2002) 
ICC-ASP/1/3 Part II.B article 6(b), element 1 fn 3; ICTR, The Prosecutor v. Jean-Paul Akayesu (TC 
Judgement), ICTR-96–4-T (2 September 1998) paras 731–733. 

35 See ICTY, The Prosecutor v Goran Jelisić (TC Judgement), IT-95–10-T (14 December 1999) para 66. 
36 ICTY, The Prosecutor v Radislav Krstić (AC Judgement) IT-98–33-A (19 April 2004) para 12. 
37 ICTR, The Prosecutor v. Jean-Paul Akayesu (TC Judgement), ICTR-96–4-T (2 September 1998) para 523. 

https://www.internationalcrimesdatabase.org
https://www.internationalcrimesdatabase.org
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III. CRIMES AGAINST HUMANITY 

1. The Nature of Crimes Against Humanity 

The essential characteristic of crimes against humanity (CAH) is that humanity rather 
than the individual is their ultimate victim.38 Some CAH overlap with genocide and 
war crimes. They difer, though, from genocide because they lack the mental element 
of special intent to destroy a group, and from war crimes because they apply equally in 
wartime and peacetime. 

2. The Underlying Offences 

Article 7 of the Rome Statute establishes that persecuting an identifable group 
or community on political, racial, national, ethnic, cultural, religious, gender, or 
other grounds; sexual violence such as sexual slavery, enforced prostitution, forced 
pregnancy, and enforced sterilisation; enforced disappearance of persons; and the 
crime of apartheid are considered to be CAH.39 Furthermore, other inhumane ‘acts 
of similar character intentionally causing great sufering, or serious injury to body or 
to mental or physical health’ are also included in the list of CAH.40 Forced marriage 
has been prosecuted by the Special Court for Sierra Leone and the ICC as falling into 
the latter category. 

BOX 22.1.4 Advanced: Apartheid as a Crime 
Against Humanity 
The 1967 un Convention on the non-Applicability of Statutory Limitations to 
war Crimes and Crimes Against Humanity, the 1973 Apartheid Convention, 
and numerous un general Assembly (ungA) Resolutions explicitly declared 
apartheid a CAH. This categorisation is based on the vigorous efforts of 
countries in the global South that felt empowered by the decolonisation 
movement.41 nonetheless, States from the global South had to fght until the 
very last moment of the Rome Conference in order to achieve the inclusion of 
apartheid as an underlying CAH into the Rome Statute. 

3. The Contextual Element 

According to the contextual element of CAH in the Rome Statute, CAH must be 
‘committed as part of a widespread or systematic attack directed against any civilian 

38 ICTY, Prosecutor v Erdemović (TC Sentencing Judgement) IT-96–22-T (29 November 1996) para 28. 
39 Article 7 Rome Statute. 
40 Article 7(1)(k) Rome Statute. 
41 On decolonisation, see González Hauck, § 1, in this textbook. 
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population, with knowledge of the attack’.42 Article 7(2) further specifes that the 
attack must be ‘pursuant to or in furtherance of a state or organizational policy to 
commit such attack’. According to the ICC’s Elements of Crimes, attack is not 
necessarily military, but understood as ‘involving the multiple commission’ of an 
underlying ofence.43 

To this date, apart from the Rome Statute, there is not any international convention 
on crimes against humanity. The ICTY stated that CAH are part of customary 
international law, but a number of States reject this. The ILC has concluded Draft 
Articles on the Prevention and Punishment of Crimes Against Humanity, but the 
UNGA has not yet adopted these draft articles.44 

IV. THE CRIME OF AGGRESSION 

Article 8bis of the Rome Statute provides that the crime of aggression requires the 
planning, preparation, initiation, or execution of an act of aggression which, by its 
character, gravity, and scale, constitutes a manifest violation of the UN Charter. 
Aggression covers the ‘use of armed force by a State against the sovereignty, territorial 
integrity or political independence of another State, or in any other manner 
inconsistent with the UN Charter . . . regardless of a declaration of war’. The person 
committing the crime of aggression must be in a position efectively to exercise control 
over or to direct the political or military action of a State. 

C. OTHER INTERNATIONAL CRIMES 

Depending on the defnition of international crimes one adopts, the catalogue 
of international crimes can be much broader than the list presented above. For 
instance, M. Cherif Bassiouni, one of the pioneers of modern international criminal 
law (ICL), having studied international conventions with penal characteristics, had 
compiled a list of no less than 25 international crimes in the broad sense.45 Most 
of these crimes are to be found in conventions that establish for States parties a 
duty to domestically criminalise acts as well as a right or duty to either prosecute 
or extradite the ofenders and to cooperate in prosecution and punishment. 
A majority of modern scholars prefers to call such ofences transnational crimes 
or treaty crimes.46 

42 Article 7(1) Rome Statute. 
43 ASP, ‘Elements of Crimes’ in ASP ‘Ofcial Records, First Session, New York, 3–10 September 2002’ (2002) 

ICC-ASP/1/3 Part II.B article 7, introduction, para 3. 
44 2019 Draft Articles on Prevention and Punishment of Crimes Against Humanity 2(2) YILC 2019. 
45 M Cherif Bassiouni, International Criminal Law Conventions and Their Penal Provisions (Transnational Publishers 

1997) 20–21. 
46 Neil Boister, An Introduction to Transnational Criminal Law (2nd edn, OUP 2018). 
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Among others, piracy,47 human trafcking,48 torture,49 terrorism,50 and drug trafcking51 

belong to this category. The Malabo Protocol, which establishes the subject-matter 
jurisdiction of a future African Criminal Court,52 lists terrorism, mercenarism, 
corruption, money laundering, trafcking in persons, drugs and hazardous wastes, 
illicit exploitation of natural resources, and the crime of unconstitutional change of 
government as other, non-core international crimes.53 

BOX 22.1.5 Advanced: Ecocide 
The relevance of ICL to the protection of the environment has been debated 
and occasionally put on the un agenda at least since the 1970s. However, with 
the exception of the ICC Statute, where widespread, long-term, and severe 
environmental damage is mentioned as an underlying war crime in international 
armed conficts, ICL remains anthropocentric. In recent years, the recognition 
of environmental offences as international crimes worthy of prosecution at the 
international level has gained signifcant importance. The connotative term 
‘ecocide’ is used in order to raise awareness. non-governmental organisations 
and eminent legal scholars have attempted to vest ecocide with a defnition that 
could become the ffth autonomous Rome Statute crime: 

For the purpose of this Statute, ‘ecocide’ means unlawful or wanton acts 
committed with knowledge that there is a substantial likelihood of severe 

47 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 
November 1994) 1833 UNTS 3 (UNCLOS) article 101. 

48 Protocol to Prevent, Suppress and Punish Trafcking in Persons, Especially Women and Children, 
supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 
November 2000, entered into force 25 December 2003) 2237 UNTS 319 article 3(a). 

49 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 
December 1984, entered into force 26 June 1987) 1465 UNTS 85; see Antonio Cassese and others, Cassese’s 
International Criminal Law (3rd edn, OUP 2013) 132. 

50 STL, The Prosecutor v. Ayyash et al (AC Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, 
Homicide, Perpetration, Cumulative Charging) STL-11–01/I (16 February 2011) para 85; See also A Cassese, ‘The 
Multifaceted Criminal Notion of Terrorism in International Law’ (2006) 4 JICJ 933; cf Kai Ambos, ‘Judicial 
Creativity at the Special Tribunal for Lebanon: Is there a Crime of Terrorism under International Law?’ (2011) 
24 LJIL 655. 

51 Single Convention on Narcotic Drugs (adopted 30 March 1961, entered into force 13 December 1964) 
520 UNTS 151; Convention on Psychotropic Substances (adopted 21 February 1971, entered into force 
16 August 1976) 1019 UNTS 175; United Nations Convention against Illicit Trafc in Narcotic Drugs and 
Psychotropic Substances (adopted 20 December 1988, entered into force 11 November 1990) 1582 UNTS 
95; ‘Final Act of the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court’ (17 July 1988) UN Doc A/CONF.183/10 Annex E. 

52 On the African Criminal Court, see Rachovitsa, § 21.3, and Viswanath, § 22.2, in this textbook. 
53 See Charles C Jalloh, ‘A Classifcation of the Crimes in the Malabo Protocol’ in Charles C Jalloh, Kamari M 

Clarke, and Vincent O Nmehielle (eds), The African Court of Justice and Human and Peoples’ Rights in Context 
(CUP 2019) 225–256. 
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and either widespread or long-term damage to the environment being 
caused by those acts.54 

D. CONCLUSION 

The concept and extend of international crimes are still open to doctrinal scrutiny. 
There is little doubt that war crimes, genocide, crimes against humanity, and the crime 
of aggression, all prosecutable by the ICC, are international crimes. They difer from one 
another and from other international ofences due to their particular contextual elements. 

BOX 22.1.6 Further Readings and Further Resources 
Further Readings 

·	 MC Bassiouni, International Criminal Law Conventions and their Penal 
Provisions (Transnational 1997) 

·	 A Cassese and others, Cassese’s International Criminal Law (3rd edn, ouP 2013) 

·	 T Fiskatoris, ‘The global South and the Drafting of the Subject-Matter 
Jurisdiction of the ICC’ in F Jeßberger, L Steinl, and K Mehta (eds), International 
Criminal Law: A Counter-Hegemonic Project? (TMC Asser Press 2023) 

·	 M Klamberg (ed), Commentary on the Law of the International Criminal 
Court (ToAEP 2017) 

·	 C Stahn, A Critical Introduction to International Criminal Law (CuP 2018) 

Further Resources 

·	 M gillett, ‘A Tale of Two Defnitions: Fortifying Four Key Elements of 
the Proposed Crime of Ecocide’ (Opinio Juris) <https://opiniojuris. 
org/2023/06/20/a-tale-of-two-defnitions-fortifying-four-key-elements-
of-the-proposed-crime-of-ecocide-part-i/> and <https://opiniojuris. 
org/2023/06/20/a-tale-of-two-defnitions-fortifying-four-key-elements-of-the-
proposed-crime-of-ecocide-part-ii/> accessed 26 June 2023 

·	 SLu LAw Summations Podcast, ‘Episode 41: International Criminal Law and 
the war in ukraine’ <www.slu.edu/law/podcast/international-criminal-law-
ukraine.php> accessed 26 June 2023 

§ § § 

54 Stop Ecocide International, ‘Legal Defnition of Ecocide Drafted by Independent Expert Panel’ <www. 
stopecocide.earth/legal-defnition> accessed 20 August 2023. 

https://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
https://www.slu.edu
https://www.slu.edu
https://www.stopecocide.earth
https://www.stopecocide.earth

