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§ 21.5 INTER-AMERICAN HUMAN
RIGHTS SYSTEM

VERENA KAHL, WALTER AREVALO-RAMIREZ,
AND ANDRES ROUSSET-SIRI

BOX 21.5.1 Required Knowledge and Learning

Objectives

Required knowledge: Sources of International Law; Human Rights Law;
Indigenous Peoples; TWAIL; Decolonisation

Learning objectives: Understanding the activity and the scope of the human
rights protection bodies and instruments in the Americas.

BOX 21.5.2 Interactive Exercises

Access interactive exercises for this chapter’ by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 21.1 QR code referring to interactive exercises.

A. INTRODUCTION

In April 1948, after the end of a devastating Second World War, delegates from

21 countries met in Bogota, Colombia, to strengthen cooperation among American
States. In their quest for institutionalisation, they created the Organization of American
States (OAS), which today comprises 35 member States. During the Ninth International
Conference of American States, the first international human rights instrument of a
general nature was adopted,?* which laid the foundation for the Inter-American Human
Rights System: the American Declaration of the Rights and Duties of Man (ADRDM).

243 https://openrewi.org/en-projects-project-public-international-law-international-human-rights-law/
244 Inter-American Commission of Human Rights, Annual Report 2019, OEA/Ser.L/V/IL. Doc. 9, 24
February 2020, para 48.
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While the Inter-American human rights system had thereby formally been established
even shortly before the Universal Declaration of Human Rights came into being, it
took several years before the system actually went into operation. An important driver
of this operationalisation was the adoption of the American Convention on Human
Rights (ACHR),** a legally binding human rights instrument which established the
Inter-American Court of Human Rights (IACtHR) as a competent organ alongside
the Inter-American Commission on Human Rights (IACmHR), which had already
been established by a resolution of the OAS in 1959. With regard to institutional
safeguards, the Inter-American human rights system thus follows a twofold structure,

which can also be found in the African human rights system and had formerly been

246

applied in the European system of human rights.>** Besides this institutional setting,

it is important to note that the Inter-American human rights system developed in the
context of long-lasting dictatorships and civil wars in the region, which also shaped
the system’s case law.*’

In comparison to its European®”® and African*” counterparts, distinguishing features
include a unique system of reparations, intensive use of the IACtHR s advisory function
and remarkable case law with regard to specific topics, such as indigenous communities,

forced disappearance, amnesty laws, or environmental rights.”” One of the main

challenges of the Inter-American system is, besides continuous financial constraints,®'

to find an adequate position in the balancing act between progressive human rights
protection on the one hand and member State protest on the other hand, which can go
as far as turning away from the system itself.>*

245 American Convention on Human Rights ‘Pact of San José¢, Costa Rica’ (adopted 22 November 1969, entered
into force 18 July 1978) 1144 UNTS 123 (ACHR).

246 See Philip Leach, ‘The European Court of Human Rights: Achievements and Prospects’in Gerd Oberleitner
(ed), International Human Rights Institutions, Tribunals, and Courts (Springer 2018) 425.

247 See Lea Shaver, ‘The Inter-American Human Rights System: An Effective Institution for Regional Rights
Protection? for Regional Rights Protection?” (2010) 9(4) Washington University Global Studies Law Review
639, 660, 666 f, 670.

248 On the European human rights system, see Theilen, § 21.4, in this textbook.

249 On the African human rights system, see Rachovitsa, § 21.3, in this textbook.

250 Emblematic decisions on these topics include, inter alia, IACtHR, The Environment and Human Rights
(State obligations in relation to the environment in the context of the protection and guarantee of the rights to
life and to personal integrity — interpretation and scope of articles 4(1) and 5(1) of the American Convention
on Human Rights), Advisory Opinion OC-23/17, 15 November 2017, Series A No. 23; IACtHR, Case of
the Indigenous Communities of the Lhaka Honhat Association (Our Land) v. Argentina (Merits, R eparations
and Costs) Judgment, 6 February 2020, Series C No. 400; IACtHR, Case of the Yakye Axa Indigenous
Community v. Paraguay (Merits, Reparations and Costs) Judgment of 17 June 2005, Series C No. 125;
IACtHR, Case of Barrios Altos v. Peru (Merits), Judgment of 14 March 2001, Series C No. 75.

251 See, by mode of example, Raffaela Kunz, ‘The Inter-American System Has Always Been in Crisis, and
‘We Always Found a Way Out’ An interview with Eduardo Ferrer Mac-Gregor Poisot (Vilkerrechtsblog, 17
October 2016) <https://voelkerrechtsblog.org/de/the-inter-american-system-has-always-been-in-crisis-and-
we-always-found-a-way-out/> accessed 20 August 2023.

252 Note the ACHR’s denunciations of Trinidad Tobago (1998) and Venezuela (2012), while the latter re-ratified
the Convention in 2019, see <www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights_
sign.htm> accessed 20 August 2023.
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B. LEGAL FRAMEWORK
I. AMERICAN DECLARATION OF THE RIGHTS AND DUTIES OF MAN

The ADRDM was signed on 2 May 1948. Following natural law theory,”* the American
Declaration emphasises that ‘the essential rights of [a hu]man are not derived from

the fact that he[*she] is a national of a certain state, but are based upon attributes

of his[*her] human personality’. Besides traditional civil and political rights, it also
includes economic, social and cultural rights which, for the most part, were at that time
not yet part of the signatory States’ national legal systems.”* While the ADRDM is not
constructed as a treaty and by its nature not legally binding, it has both been considered
as a means of interpretation regarding the ACHR and the OAS Charter®® and even as ‘a
source of international obligations for the Member States of the OAS’.>® In this sense,
the ADRDM has served as a yardstick in cases before the IACmHR regarding those
American countries that have not ratified the ACHR.?’

Il. AMERICAN CONVENTION ON HUMAN RIGHTS

The ACHR was adopted during the Inter-American Specialized Conference on
Human Rights, which took place in 1969 in San José, Costa Rica. Pursuant to article
74(2), the ACHR entered into force in 1978. Currently, 24 States have ratified the
ACHR. In 1998, Trinidad and Tobago denounced the Convention. Venezuela, which
had also presented an instrument of denunciation in 2012, decided to re-ratify the
Convention in 2019. Although the ACHR is, according to article 74(1), open to all
OAS member States for signature and ratification, the United States, Canada, and
several other English-speaking countries have not ratified the Convention.

The ACHR can be considered the legal centrepiece of the Inter-American human rights
system. It is divided into three parts, from which the first enshrines fundamental human
rights and corresponding State obligations (articles 1-32), the second establishes the means
of protection (articles 33—73), and the third consists of general and transitory provisions
(articles 74—82). The main focus of the ACHR lies on the protection of traditional civil
and political rights, such as the right to life (article 4), the right to humane treatment
(article 5), the right to personal liberty (article 7), the right to a fair trial (article 8),

253 Robert K Goldman, ‘History and Action: The Inter-American Human Rights System and the Role of the
Inter-American Commission on Human Rights’ (2009) 31(4) Human Rights Quarterly 856, 859.

254 Cf. Ibid 860.

255 See IACtHR, Interpretation of the American Declaration of the Rights and Duties of Man within the
Framework of Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89 of
14 July 1989, Series A No. 10, para 44.

256 Ibid paras 42, 45.

257 TACmHR, James Terry Roach and Jay Pinkerton v. United States, Case 9647, Resolution No. 3/87, Annual
Report 1986—1987, 22 September 1987, paras 47—49; for the case of Canada, see Bernard Duhaime, ‘Canada
and the Inter-American Human Rights System: Time to Become a Full Player’ (2012) 67(3) International
Journal 639, particularly 641 f.
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freedom of thought and expression (article 13), or the right to judicial protection (article
25). However, article 26 provides for the progressive and full realisation of the rights
‘implicit in the economic, social, educational, scientific, and cultural standards set forth in
the Charter of the Organization of American States’, which has been used to innovatively
incoporate second generation rights, such as job security or a healthy environment.?*®

Besides the rights and freedoms expressly codified in the ACHR, other rights have
been read into the Convention through progressive interpretation. Particularly worth
mentioning is the right to (know) the truth, whose emergence is related to the
systematic practice of forced disappearance in situations of civil war or dictatorship that
have for long periods dominated large parts of the Inter-American hemisphere.?’

I1l. OTHER RELEVANT INSTRUMENTS

The diversification of international human rights law in the decades following the
Universal Declaration of Human Rights has equally taken place in the context of the
Inter-American human rights system connecting to the historical process of human rights
codification in different subsequent agreements. The Additional Protocol to the American
Convention on Human Rights in the Area of Economic, Social and Cultural Rights was
adopted in November 1988 and entered into force only 11 years later in 1999.

Similarly, human rights expansion in international and regional treaty law was directed
towards groups that suffer from structural discrimination or generally require specific
protection, such as women, Black, indigenous and people of colour, persons with
disabilities, or children. Besides a general agreement on non-discrimination, the Inter-
American Convention against all Forms of Discrimination and Intolerance, several

other instruments were adopted with regard to specific groups. These include, inter alia,
the Inter-American Convention against Racism, Racial Discrimination and Related
Forms of Intolerance; the Inter-American Convention on the Prevention, Punishment
and Eradication of Violence against Women; the Inter-American Convention on
International Traffic in Minors; or the Inter-American Convention on the Elimination
of All Forms of Discrimination against Persons with Disabilities. Taking into account the
presence of many indigenous communities in the region, the OAS General Assembly has
also adopted the American Declaration on the Rights of Indigenous Peoples.

258 Oswaldo R Ruiz-Chiriboga, ‘The American Convention and the Protocol of San Salvador: Two
Intertwined Treaties — Non-Enforceability of Economic, Social and Cultural Rights in the Inter-American
System’ (2013) 31(2) Netherlands Quarterly of Human Rights 159, 160; IACtHR, Case of Lagos del
Campo Vs. Peru (Preliminary Objections, Merits, Reparations and Costs), Judgment of 31 August 2017,
Series C No. 340, paras.141-154; IACtHR, Case of Dismissed Employees of Petropert et al. Vs. Peru
(Preliminary Objections, Merits, Reparations and Costs), Judgment of 23 November 2017, Series C
No. 344 (in Spanish only), paras. 192, 193; IACtHR, Case of the Indigenous Communities of the Lhaka
Honhat Association (Our Land) Vs. Argentina (Merits, Reparations and Costs), Judgment of 6 February
2020, paras. 201, 202-209.

259 TACHR, ‘The Right to the Truth in the Americas’, 13 August 2014, OEA/Ser.L/V/I1.152 Doc. 2, paras 43,
56 et seq.
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C. INSTITUTIONAL FRAMEWORK
I. INTER-AMERICAN COURT OF HUMAN RIGHTS

The IACtHR was created as a permanent and autonomous organ of the OAS by the
ACHR in 1969. As the Convention did not enter into force until 1978, it took a
decade for the Court to make it from paper to an actual operating institution. In 1979,
the TACtHRs first judges were elected and the Court was officially installed.

1. Composition

According to article 52(1) ACHR, the IACtHR is composed of seven judges which
have to be OAS member State nationals and jurists of the highest moral authority and
of recognised competence in the field of human rights. They are elected by the OAS
General Assembly for a term of six years with the possibility of a single re-election
(article 54(1) ACHR). Since the election in November 2021, for the first time in the

history of the IACtHR there have been three women among the sitting judges.*”

2. Jurisdiction and Functions

According to article 1 of its Statute, the IACtHR is an ‘autonomous judicial institution
whose purpose is the application and interpretation of the American Convention

on Human Rights’. Article 2 of the Statute describes the functions of the Court as
twofold. First, in the realm of its judiciary or contentious function, which is governed
by articles 61 to 63 of the ACHR, the Court has the competence to hear and rule

on cases submitted by the IACHR or a State Party to the Convention (article 61(1)
ACHR), provided that the State, which is party to the case, has recognised the

Court’s jurisdiction according to article 62(3) ACHR and that the procedure before
the Commission enshrined in articles 48 to 50 ACHR has been exhausted (article
61(2) ACHR). For cases to reach the IACtHR, States must have recognised the
jurisdiction of the Court pursuant to article 62(1) ACHR. In addition, based on article
63(1) ACHR, the Court has ordered a great variety of reparatory measures,' which
has become a distinguishing feature of its jurisprudence.®” In contrast to its regional
counterparts, the IACtHR has also developed an innovative network of institutions and
procedures to supervise compliance with its decisions in accordance with articles 67
and 68(1) ACHR,*? including monitoring mediums such as requests for information,

260 Corte Interamericana sesionara con cuatro hombres y tres mujeres, Servindi, 17 November 2021 <www.
servindi.org/actualidad-noticias/17/11/2021/corte-interamericana-sesionara-cuatro-hombres-y-tres-mujeres>
accessed 20 August 2023.

261 Jo M Pasqualucci, The Practice and Procedure of the Inter-American Court of Human Rights (2nd edn, Cambridge
University Press 2013) 188 ff.

262 Dinah Shelton, ‘Remedies in the Inter-American System’ (1998) 92 Proceedings of the Annual Meeting
(American Society of International Law) 202, 203.

263 IACtHR, Annual Report of the Inter-American Court of Human Rights 2010, San José 2011, p. 9 et seq.
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monitoring hearings, on-site visits, and issuing orders on monitoring compliance.?**

Second, article 64 ACHR provides for an advisory function. Due to a lack of
contentious cases during its first years of operation, the IACtHR built its jurisprudence

by relying heavily on its responses to requests for advisory opinions.**

Il. INTER-AMERICAN COMMISSION OF HUMAN RIGHTS

Like the IACtHR, the IACmHR has seven members, who must have high moral
authority and a recognised understanding of human rights law. The Commission has 11
rapporteurs on indigenous peoples, women, freedom of expression, children, human rights
defenders and justice operators, persons deprived of liberty, LGBTI persons, migrants,
rights of Afro-descendants and against racial discrimination, older persons, economic,
social, cultural, and environmental rights that prepare specialised recommendations
addressed to OAS member States and advise the Commission in the processing of petitions.

Three types of reports are produced by the IACmHR: country reports; reports where the
results of the in loco visit (on-site visit) for OAS States are condensed; and thematic reports
on specific topics and annuals report, which includes data on the processing of petitions,
the activities carried out in relation to the IACtHR, and other human rights bodies.

The IACmHR decides cases in a quasi-judicial manner after receiving individual
petitions (article 44 ACHR) and inter-State communications (article 45). The
jurisdictional procedure before the IACHR is divided into four procedural stages: initial
processing, admissibility, merits, and referral of the case to the Court. Thereby, the
TACmHR acts as a gatekeeper for cases before they are submitted to the IACtHR. In
the merits stage, if the Commission determines that there is State responsibility for an
international wrongful act, it will issue a preliminary report that will be notified to the
State (article 50). If within the time period conferred, the State does not comply with
the recommendations made by the IACmHR, it will decide between issuing the report
on the merits (article 51) and publishing it or referring the case to the IACtHR.

D. MONITORING COMPLIANCE WITH
JUDGMENTS

1. EFFECTIVENESS

Compliance with judgments of the IACtHR is still relatively low, with only 44 of
365 rulings submitted for full implementation to date (July 2023). The progress of

264 For a detailed overview, see Rene Uruena, ‘Compliance as Transformation: The Inter-American System of
Human Rights and Its Impact(s)’ in Rainer Grote, Mariela Morales Antoniazzi, and Davide Paris, Research
Handbook on Compliance in International Human Rights Law (Edward Elgar 2021) 226, 233-237.

265 See Thomas Buergenthal, ‘Remembering the Early Years of the Inter-American Court of Human Rights’
(2005) 37 New York University Journal of International Law and Politics 259, 265 f.
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compliance with the measures ordered by the IACtHR is influenced by the (lack of)
domestic implementation of the IACHR and structural (non-)compliance with human
rights standards. Problems are caused by the general ignorance of international law,

the lack of prior debate on how to comply, or even unwillingness to comply with the
rulings of the Inter-American adjudicative bodies. This generates a notable gap between
decisions and their execution.

2. JUDGMENTS ON SUPERVISION

The part of a judgment that stipulates compensatory damages may be executed in the
country concerned in accordance with domestic procedure governing the execution
of judgments against the State (article 68.2). The IACtHR issues specific judgments on
supervision where it condenses the information collected and progress in compliance,
which is then described and compiled in its annual report. Pursuant to article 65
ACHR, the IACtHR must submit a report each year to the General Assembly of the
OAS in which it indicates — among other things — the cases in which a State has not
complied with a judgment of the IACtHR.

E. THE DOCTRINE OF ‘'CONVENTIONALITY
CONTROL'

The doctrine of conventionality control is one of the most effective efforts of the
IACtHR to increase the level of compliance with the ACHR. The concept of
conventionality control was developed in the concurring opinion of Judge Sergio
Garcia-Ramirez in the judgment for the Mack Chang v Guatemala case.”®® Two years
later, in the Almonacid-Arellano case,” the IACtHR, for the first time, used the notion

in the reasoning of one of its decisions.

Conventionality control is a guarantee designed to obtain the harmonious application
of international and domestic law. This, according to the jurisprudence of the
IACtHR includes all organs of the State, at all levels, within the framework of their
competences. It encompasses both the ACHR as well as specialised treaties of the
Inter-American human rights system. It also includes the decisions of the IACtHR,
both in its contentious and advisory jurisdiction. The doctrine allows the repeal of
internal regulations incompatible with the ACHR, but at the same time it functions
as a parameter to eradicate practices contrary to the rules of the Inter-American
human rights system.

266 IACtHR, Case of Myrna Mack Chang v. Guatemala (Merits, Reparations and Costs), Judgment of
25 November 2003, Series C No. 101 Reasoned concurring opinion of Judge Sergio Garcia Ramirez,
p- 2.

267 IACtHR, Case of Almonacid-Arellano et al v. Chile (Merits, Reparations and Costs), Judgment of 26
September 2006, Series C No. 154, para 124.
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The IACtHR recognises two types of conventionality control. The first type, known
as internationally performed conventionality control, is carried out by the judges of the
IACtHR when the Court, as part of its decisions, orders the suspension, revision,

or withdrawal of domestic norms of the State.?®® The second type, known as national
conventionality control, implies that every organ or agent of the State is capable to
perform a control of conventionality to the extent of its competences. Accordingly,
all State authorities must interpret and apply all domestic laws in a way that complies
with the Convention, its protocols, and the case law of the IACHR and the IACtHR.
Thereby, the national conventionality control ensures that no State authority applies a

norm contrary to the Convention.

F. CONCLUSION

The present contribution took a closer look at the institutions and legal framework of
the Inter-American human rights system with a particular focus on the corresponding
case law and specific distinguishing features of its two institutional pillars: the
Inter-American Commission of Human Rights and the Inter-American Court of
Human Rights. Besides covering core provisions of the American Convention on
Human Rights as well as the composition, jurisdiction and functions of Court and
Commission, the chapter also casted a spotlight on the monitoring of compliance
with the IACtHRs decisions, which distinguishes the Inter-American human

rights system from its European and African counterparts. Finally, the contribution
dived deeper into the doctrine of ‘conventionality control’, which is of particular
importance for the implementation of Inter-American human rights standards at the
domestic level.

BOX 21.5.3 Further Readings and Further Resources

Further Readings

e JL Cavallaro, C Vargas, C Sandoval, B Duhaime, Doctrine, Practice, and
Advocacy in the Inter-American Human Rights System (OUP 2019)

e Y Haeck, O Ruiz-Chiriboga, and C Burbano-Herrera, The Inter-American
Court of Human Rights: Theory and Practice, Present and Future (Intersentia
2015)

e | Hennebel and H Tigroudja, The American Convention on Human Rights:
A Commentary (OUP 2022)

e UM Pasqualucci, The Practice and Procedure of the Inter-American Court of
Human Rights (2nd edn, CUP 2013)

268 TACtHR. Caso Vargas Areco v. Paraguay (Merits, Reparations and Costs), Judgments of 26 September 2006.

Serie C No. 155, Reasoned concurring opinion of Judge Sergio Garcia Ramirez, p. 6.
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e X Soley and S Steininger, 'Parting Ways or Lashing Back? Withdrawals,
Backlash and the Inter-American Court of Human Rights’ (2018) 14
International Journal of Law in Context 237

Further Resources

e Annual reports with detailed information and statistics on the Court’s
jurisprudence are published in four different languages <www.corteidh.or.cr/
informes_anuales.cfm?lang=en> accessed 20 August 2023

e The IACtHR regularly publishes Journals of Jurisprudence (Cuadernillos de
Jurisprudencia) concerning specific topics and member States, available in

Spanish only at <www.corteidh.or.cr/publicaciones.cfm?lang=en> accessed
20 August 2023

e Interactive Map of member States with updated information on pending
cases, cases with judgment and provisional measures, <www.corteidh.or.cr/
mapa_casos_pais.cfm?lang=en> accessed 20 August 2023

e The movie 'Helena from Sarayaku’ (2022) directed by Eriberto Gualinga
follows Helena and the indigenous community of the Kichwa people of
Sarayaku in their struggle to protect their ancestral lands and the ‘living
forest’
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