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§ 21.2 UNITED NATIONS HUMAN
RIGHTS SYSTEM

THAMIL VENTHAN ANATHAVINAYAGAN
AND GRAZYNA BARANOWSKA

BOX 21.2.1 Required Knowledge and Learning
Objectives

Required knowledge: History of International Law; Sources of International Law;
International Organisations

Learning objectives: Understanding the relevance of the United Nations human
rights system and meaning of the Universal Declaration of Human Rights;
the United Nations treaty- and charter-based system; and the United Nations
treaty bodies and their functions.

BOX 21.2.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 21.1 QR code referring to interactive exercises.

A. INTRODUCTION

The UN human rights system differs from the regional human rights systems in its
universality. The Universal Declaration of Human Rights (UDHR)!*® adopted in
1948 was crucial in triggering the codification of human rights, which on the UN

level led to the creation of the core international human rights treaties and their
monitoring bodies.

147 https://openrewi.org/en-projects-project-public-international-law-international-human-rights-law/.

148 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR).
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B. UNIVERSAL DECLARATION
OF HUMAN RIGHTS

The UDHR is hailed as the first document of global reach that encompassed a wide
range of human rights, touching upon civil and political rights on the one hand and,
on the other hand, also economic and social rights. It also set the stage for various
other human rights documents to follow, such as the twin human rights covenants, the
International Covenant on Civil and Political Rights (ICCPR)'* and the International
Covenant on Economic and Social Rights (ICESCR)."" While the UDHR is a non-
binding document, some of its provisions have passed into customary international law.'>!

In face of the destruction caused by the Second World War — and to this end with the
failure of the League of Nations — the world leaders of the post-war world assembled

in New York to create the United Nations,'®* an assembly of States to prevent the
outbreak of the Third World War. At the same time, the UDHR was drafted by persons
from different cultural backgrounds, such as Charles Malik, Carlos P. Romulo, Peng-
chun Chang, and Eleanor Roosevelt. It cannot be denied, however, that the UDHR
has European origins.'*® Despite its rather elitist and hegemonic origins, the UDHR
triggered a larger discussion and codification of human rights in different parts of the
world, especially in the Global South amid its decolonisation period.'*

The United Nations General Assembly has given the Office of the High Commissioner
for Human Rights (OHCHR) the responsibility of promoting and defending the
enjoyment and complete realisation of all human rights by all people. To that end, the
OHCHR is mandated by the United Nations General Assembly with its resolution
48/141 to promote human rights internationally and domestically.

C. TREATY BODIES AND CORE INTERNATIONAL
HUMAN RIGHTS TREATIES

The aforementioned UDHR triggered the creation of the prime human rights treaties,
namely the ICESCR and the ICCPR. While the work initially was supposed to lead to

149 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171 (ICCPR).

150 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered
into force 3 January 1976) 999 UNTS 3 (ICESCR). Magdalena Sepulveda, and others (eds), Human Rights
Reference Handbook (3rd edn, University for Peace 2004) 77-113.

151 On customary law, see Stoica, § 6.2, in this textbook.

152 On the United Nations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.

153 Susan Waltz, ‘Reclaiming and Rebuilding the History of the Universal Declaration of Human Rights’ (2002)
23 Third World Quarterly 437.

154 Johannes von Aggelen, ‘The Preamble of the United Nations Declaration of Human Rights’ (2000) 129 Denver

Journal of International Law and Policy 129. On decolonisation, see Gonzalez Hauck, § 1, in this textbook.
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one general treaty on human rights, the different perspective on political and economic
rights led to the adoption of two treaties, each called a ‘Covenant’: one on civil and
political rights and the other on economic, social and cultural rights. The remaining core
human rights treaties are called ‘Conventions’. While the negotiations to adopt the two
covenants were ongoing, States within the UN decided to work on a specialised treaty on
racial discrimination, which was adopted in 1965, a year before the two covenants.' Since
then, specialised conventions on discrimination against women, torture, rights of the child,
migrant workers, persons with disabilities, and enforced disappearances have been adopted.

The UN treaty-based human rights system is based on nine core international

human rights treaties (and associated optional protocols). Each of those treaties is

monitored by a committee, called a treaty body. Besides the nine committees set up

to monitor the core treaties, an additional treaty body was created with a preventive

mandate: the Subcommittee on Prevention of Torture and other Cruel, Inhuman or

Degrading Treatment or Punishment. The Subcommittee differs slightly from the

other treaty bodies, as it created a two-pillar system of monitoring places of detention.

Consequently, there are currently ten UN treaty bodies:

¢ International Convention on the Elimination of All Forms of Racial Discrimination'®®
(1969): Committee on the Elimination of Racial Discrimination (CERD)

® International Covenant on Economic, Social and Cultural Rights (1976): Committee on
Economic, Social and Cultural Rights

® International Covenant on Civil and Political Rights (1976): Human Rights Committee
(CCPR)

® Convention on the Elimination of All Forms of Discrimination against Women'” (1981):
Committee on the Elimination of Discrimination against Women (CEDAW)

¢ Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment'® (1987) Committee against Torture

® Convention on the Rights of the Child" (1990) Committee on the Rights of the Child
International

¢ Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families'* (2003) Committee on the Protection of the Rights of All Migrant Workers and

Members of their Families

155 David Keane, ‘Mapping the International Convention on the Elimination of All Forms of Racial
Discrimination as a Living Instrument’ (2020) 20 Human Rights Law Review 236.
15

[o)}

International Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966,

entered into force 4 January 1969) 660 UNTS 195 (ICERD).

157 Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December 1979,
entered into force 3 September 1982) 1249 UNTS 13 (CEDAW).

158 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10
December 1984, entered into force 26 June 1987) 1465 UNTS 85.

159 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990)
1577 UNTS 3 (CRC).

160 Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (adopted

18 December 1990, entered into force 1 July 2003), 2220 UNTS 3.
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®  Optional Protocol to the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment'®' (2006): Subcommittee on Prevention of Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment (SPT)

® Convention on the Rights of Persons with Disabilities'*? (2008): Committee on the Rights
of Persons with Disabilities International

® Convention for the Protection of All Persons from Enforced Disappearance'® (2010):

Committee on Enforced Disappearances (CED).
I. MEMBERS

The members of treaty bodies are independent human rights experts, who are
nominated and elected by the respective State parties to the covenants. The exception
is the Committee on Economic, Social and Cultural Rights, whose members are
elected by the Economic and Social Council (ECOSOC). While treaty body members
should be elected with the aim to ensure diversity, this has not been achieved yet, with

164

regard to neither gender nor geographic representation.'® They serve in their personal

capacity and are expected to carry out their duties impartially (see also Addis Ababa

165)

Guidelines'®). The UN does not pay the treaty bodies members; they do receive an

allowance for the sessions, which usually take place twice a year in Geneva.
Il. COMPETENCES

1. Periodic Reports

States that have ratified a treaty are obliged to submit regularly reports to the relevant
committee. Those reports are usually submitted every four years. The treaty bodies
analyse the State report, considering also information submitted by non-governmental
organisations and national human rights institutions. Afterwards, they discuss with State
representatives each State report and adopt a non-binding document called ‘concluding
observations’, which contains recommendations to the relevant State party.

2. Individual Communications

Treaty bodies also have the competence to review individual and inter-State
communications. This competence requires an additional approval of a State — either

161 Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (adopted 18 December 2002, entered into force 22 June 2006) 2375 UNTS 237 (OPCAT).

162 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3
May 2008) 2525 UNTS 3.

163 Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 December 2006,
entered into force 23 December 2010) 2716 UNTS 3 (ICPPED).

164 ‘Diversity in Membership of the UN Human Rights Treaty Bodies’ (Geneva Academy, February 2018)
<Diversity in Treaty Bodies Membership.pdf (geneva-academy.ch)> accessed 18 July 2023.

165 OHCHR, ‘Guidelines on the Independence and Impartiality of Members of the Human Rights Treaty
Bodies’ <https://www.ohchr.org/Documents/HRBodies/ TB/AnnualMeeting/AddisAbebaGuidelines_
en.doc> accessed 11 December 2023.


https://www.ohchr.org
https://www.ohchr.org
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through the ratification of an Additional Protocol (for example the CCPR) or through
a declaration by the State to the relevant treaty body (see for example the declarations to
the CEDAW). Communications can concern only those States that have accepted the
communication procedure. Currently, eight of the treaty bodies have the competence
to review individual communications. Communications are reviewed by the treaty
bodies, both regarding their admissibility and substance. After reviewing the case, the
committees issue non-binding ‘views’, in which they state whether the provisions of the
relevant treaty have been violated. Finally, the treaty bodies monitor whether and how
States implement the views.

3. Inter-State Communications

Seven of the treaty bodies allow State parties to raise alleged violations of the treaty by
another treaty body. Inter-State procedures at treaty bodies are extremely rare. So far,
the CERD reviewed has Qatar v the Kingdom of Saudi Arabia'®® and Qatar v the United
Arab Emirates,'® which were suspended, as well as State of Palestine v Israel.'*®

4. Adopting General Comments

All treaty bodies adopt general comments, which explain how the respective treaty
bodies interpret a treaty provision, thematic issues, or methods of work. Some treaties
provide for this competence within the treaty (e.g. article 21 of the Convention on the
Elimination of All Forms of Discrimination against Women).

5. Other Competences

Treaty bodies also have other competences that are specific to their mandate. For
example, the CED’s urgent action procedure is a request from the committee to the
State to immediately take all necessary measures to search for, locate, and protect a
disappeared person and investigate the disappearance. Another example is the SPT
establishes a system of regular visits by independent national and international bodies to

places where people are deprived their liberty.

166 Decision on the jurisdiction of the Committee in respect of the inter-State communication submitted
by Qatar against Saudi Arabia, CERD-C-99-5, 19 October 2020; Decision of the ad hoc Conciliation
Commission on the termination of the proceedings concerning the interstate communication Qatar
v. the Kingdom of Saudi Arabia, <www.ohchr.org/sites/default/files/documents/hrbodies/cerd/
decisions/2022-12-02/AHCC-CERD-Qatar-v-KSA-DECISION-TERMINATION.pdf> accessed
18 July 2023.

167 Decision on the jurisdiction of the Committee in respect of the inter-State communication submitted by
Qatar against the United Arab Emirates, CERD/C/99/3, 18 June 2020; Decision of the ad hoc Conciliation
Commission on the termination of the proceedings concerning the interstate communication Qatar v. the
United Arab Emirates, <www.ohchr.org/sites/default/files/documents/hrbodies/cerd/decisions/ahcc-cerd-
qatar-v-uae-decision-termination-adopted-26-01-2023.doc> accessed 18 July 2023.

168 Inter-State communication submitted by the State of Palestine against Israel: decision on
admissibility, 17 June 2021, CERD/C/103/4; Complete list of Documents concerning the case
State of Palestine v. Israel: <tbinternet.ohchr.org/_layouts/15/treatybodyexternal/ TBSearch.
aspx?Lang=en& TreatyID=6&DocTypelD=187> accessed 18 July 2023.
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D. CHARTER-BASED SYSTEM

The UN human rights machinery, in addition to the treaty-based strand of human
rights protection and promotion, has a charter-based strand. At the beginning of the
UN, this consisted of the United Nations Human Rights Commission, replaced by its
successor, the United Nations Human Rights Council (UNHRC). The reason for this
development and replacement was the perception of the United Nations Human Rights
Commission as being increasingly politicised. Throughout the 1990s and the 2000s,
debate arose about the human rights records of a few commission members who were
widely viewed as persistent human rights violators. The credibility of the commission

was seriously impacted by these incidents.'®

The UNHRC was created on 15 March 2006 by the UN General Assembly ‘to
establish the Human Rights Council, based in Geneva, in replacement of the
Commission on Human Rights’ according to United Nations General Assembly
Resolution 60/251."7 The UNHRC has different mechanisms to ensure the promotion
and protection of human rights: the Universal Periodic Review, the Special Procedures,
the Advisory Committee and the Complaint Procedure. Up to now, the UNHRC
proved to be a body of universal relevance.

E. UN SYSTEM AND REGIONAL SYSTEMS

In 1993, the Commission on Human Rights adopted several resolutions that
encouraged the United Nations Secretary General to strengthen cooperation and
knowledge exchange with international and regional human rights bodies, while
inviting the treaty bodies to explore ways to increase the exchange of information
and cooperation with regional human rights mechanisms. To this end, the
Resolution 1993/51 states that the Secretary-General is requested to continue
fostering exchanges between the UN and regional intergovernmental organisations
that deal with human rights.

F. CONCLUSION

The emergence of an international human rights infrastructure was crucial to address
human rights violations at a global scale. Human rights became a dominant force for
the liberation of Third World peoples. As Antony Anghie writes:

The international human rights law that emerged as a central and revolutionary
part of the United Nations period offered one mechanism by which Third

169 Congressional Research Service, “The United Nations Human Rights Council: Background and Policy Issues’
(26 January 2022) <https://sgp.fas.org/crs/row/RL33608.pdf> accessed 1 August 2023.
170 UNGA Res 60/251. Human Rights Council (3 April 2006), 60th session (A/RES/60/251).
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World peoples could seek protection, through international law, from the
depredations of the sometimes pathological Third World state. It was for this
reason that international human rights law held a special appeal for Third World
scholars.™

The ability of State parties to fulfil their responsibilities, the effectiveness of the treaty
and charter bodies, and eventually the access to the system by rights holders — the
system’s true beneficiaries — are in a constant flux of development. More than ever, it
is obvious that strengthening depends on choices being made by States parties, treaty
bodies, and the Office of the High Commissioner within the bounds of their respective
powers and in cooperation with one another. All must contribute in order for the
system to work correctly. This specifically implies that individuals must make highly
critical judgments. The United Nations has established a worldwide framework for the
promotion and protection of human rights, generally in accordance with its Charter,
legally enforceable treaties, and other initiatives aimed at promoting democracy and
human rights globally. However, the human rights system still has a long way to go in
a rapidly changing world.

BOX 21.2.3 Further Readings and Further Resources

Further Readings

e P Alston and J Crawford (eds), The Future of UN Human Rights Treaty
Monitoring (CUP 2000)

e TV Ananthavinayagan, ‘Uniting the Nations or Dividing and Conquering?
The United Nations’ Multilateralism Questioned — A Third World Scholar’s
Perspective’ (2018) 29 Irish Studies in International Affairs 35

e AS Bradley, '"Human Rights Racism’ (2019) 32 Harvard Human Rights
Journal 1

e MW Mutua, ‘The Ideology of Human Rights' (1996) 36 Virginia Journal of
International Law 589.

e S Waltz, 'Reclaiming and Rebuilding the History of the Universal Declaration
of Human Rights’ (2002) 23 Third World Quarterly 437

Further Resources

e Congressional Research Service, ‘The United Nations Human Rights Council:
Background and Policy Issues’ <https://sgp.fas.org/crs/row/RL33608.pdf>
accessed 26 April 2022

171 Antony Anghie, “The Evolution of International Law: Colonial and Postcolonial Realities’ (2006) 27 Third
‘World Quarterly 739.
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e UN Treaty Body Database <https://tbinternet.ohchr.org/_layouts/15/
TreatyBodyExternal/TBSearch.aspx> accessed 26 July 2023

e OHCHR Jurisprudence Database <https://juris.ohchr.org> accessed 26
July 2023

e UN Human Rights Bodies Database <https://ap.ohchr.org/Documents/
gmainec.aspx> accessed 26 July 2023
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