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§ 21.1 RECURRING THEMES IN HUMAN 
RIGHTS DOCTRINE 
MAX MILAS 

BOX 21.1.1 Required Knowledge and Learning 
Objectives 
Required knowledge: International Human Rights Law; sources of International 

Law; treaties; Interaction 

Learning objectives: Understanding what the legal sources of international 
human rights law are; how international human rights operate; who reviews 
human rights violations and how. 

BOX 21.1.2 Interactive Exercises 
Access interactive exercises for this chapter24 by positioning your smartphone 
camera at the dot-flled box, also known as a QR code. 

Figure 21.1 QR code referring to interactive exercises. 

A. INTRODUCTION 

International human rights law (IHRL) now afects almost every corner, every living 
being, and every political entity on this planet. However, how IHRL doctrinally governs 
almost every phenomenon on this planet is the subject of this chapter. To this end, 
the chapter frst introduces the positive legal sources of international human rights law 
before proceeding to present actors, obligations, dispute resolution mechanisms, and the 
structure of judicial review of IHRL. 

24 https://openrewi.org/en-projects-project-public-international-law-international-human-rights-law/. 

https://openrewi.org


  

  

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 

 
 

 

 
 

 
 

 

 

 
 
 

 

543  InteRnAtIOnAL HUmAn RIgHts LAw 

B. SOURCES 

I. TREATIES 

Most contemporary international human rights are codifed in treaties.25 States have 
labelled human rights treaties with diferent names, ranging from charter and covenant 
to convention and protocol. However, this confusing labelling should not obscure the 
fact that international agreements for the protection of human rights, regardless of their 
name, constitute treaties under international law according to article 2(1)(a) VCLT26 

if they are concluded between at least two States and contain binding obligations.27 

The most emblematic human rights treaties due to their wide scope are the 1966 
International Covenant on Civil and Political Rights28 (ICCPR) and the International 
Covenant on Economic, Social and Cultural Rights29 (ICESCR) at the universal 
level30 and the 1950 European Convention for the Protection of Human Rights and 
Fundamental Freedoms31 (ECHR),32 the 1969 American Convention on Human 
Rights33 (ACHR),34 and the 1981 African Charter on Human and Peoples’ Rights35 

(AfCHPR)36 at the regional level. These general human rights treaties are supplemented 
by many specialised treaties for the protection of specifc population groups, for example, 
women’s rights37 in the Inter-American Convention on the Prevention, Punishment, 
and Eradication of Violence against Women38 and prohibitions on discrimination in the 
International Convention on the Elimination of All Forms of Racial Discrimination.39 

25 Sarah Chinkin, ‘Sources’ in Daniel Moeckli and others (eds), International Human Rights Law (3rd edn, OUP 
2018) 67; Walter Kälin and Jörg Künzli, The Law of International Human Rights Protection (2nd edn, OUP 2019) 
33–34. On international treaties, see Fiskatoris and Svicevic, § 6.1, in this textbook. 

26 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331. 

27 Rhona KM Smith, International Human Rights Law (10th edn, OUP 2022) 1. 
28 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 

March 1976) 999 UNTS 171 (ICCPR). 
29 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into 

force 3 January 1976) 999 UNTS 3 (ICESCR). 
30 On the UN human rights system, see Ananthavinayagan and Baranowska, § 21.2, in this textbook. 
31 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 04 November 1950, 

entered into force 3 September 1953) 213 UNTS 221 (ECHR). 
32 On the European human rights system, see Theilen, § 21.4, in this textbook. 
33 American Convention on Human Rights ‘Pact of San José, Costa Rica’ (adopted 22 November 1969, entered 

into force 18 July 1978) 1144 UNTS 123 (ACHR). 
34 On the Inter-American human rights system, see Kahl, Arévalo-Ramírez, and Rousset-Siri, § 21.5, in this 

textbook. 
35 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 

1520 UNTS 217 (AfCHPR). 
36 On the African human rights system, see Rachovitsa, § 21.3, in this textbook. 
37 On the role of women in international law, see Santos de Carvalho and Kahl, § 7.5, in this textbook. 
38 Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women 

(adopted 9 June 1994, entered into force 5 March 1995) (Convention of Belem do Para). 
39 International Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 1966, 

entered into force 4 January 1969) 660 UNTS 195. 
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BOX 21.1.3 Advanced: Interpreting International Human 
Rights Treaties 
In principle, the ‘general rules on the interpretation of international treaty law’ 
in articles 31–33 VCLT are also applicable to human rights treaties.40 Human 
rights adjudicative bodies add a ‘dynamic approach’ to these general rules for 
interpreting international law. According to this, human rights treaties are ‘living 
instruments’ that have to be interpreted ‘in light of present-day conditions’.41 

This progressive mode of interpretation is used to interpret human rights 
as ‘proactively’ and ‘favourably’ as possible for individuals.42 However, this 
generally positive account of interpretive techniques should not obscure the 
fact that human rights treaties are also defned and applied deferentially. For 
example, in its case law on migration law, the ECtHR refers to the ‘principle of 
state control’ to leave States leeway in curtailing rights of refugees.43 Similarly, 
the ECtHR uses the ‘culpable conduct doctrine’ to deprive migrants of human 
rights protections for failing to comply with procedures that exist only in law, 
not in fact.44 

II. CUSTOM 

Some human rights are also customary international law45 and are therefore binding 
even for States that have not ratifed a human rights treaty, provided sufciently stable 
State practice and opinio juris (Latin: ‘legal opinion’) exist. Two developments indicate 
the required State practice and opinio juris for some customary human rights. First, 
many States recognise the legal principles of the Universal Declaration of Human 
Rights (UDHR)46 as binding. Second, almost all States have now signed at least one 
human rights treaty.47 To identify State practice and opinio juris for specifc human 
rights, reference can be made in particular to the Universal Periodic Review of the 
Human Rights Council or judgments of the International Court of Justice (ICJ).48 

40 Kälin and Künzli (n 25) 34. 
41 Kälin and Künzli (n 25) 34 referring to: Tyrer v The United Kingdom [1978] [31]; Atala Rifo and Daughters v 

Chile [2012] 83. 
42 Matthias Herdegen, ‘Interpretation in International Law’ in Max Planck Encyclopedia of Public International Law 

(OUP 2009) [45–46]. 
43 Cabales Abdulaziz and Balkandali v. United Kingdom [1985] ECtHR Applications 9214/80, 9473/81 and 

9474/81 [67–68]; Alan Desmond, ‘The Private Life of Family Matters: Curtailing Human Rights Protection 
for Migrants under Article 8 of the ECHR?’ (2018) 29 European Journal of International Law 261, 264. 

44 N.D. and N.T. v. Spain [2020] ECtHR Applications 8675/15 and 8697/15 [200–231]. 
45 On customary law, see Stoica, § 6.2, in this textbook. 
46 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR). 
47 William A Schabas, The Customary International Law of Human Rights (OUP 2021) 342–343. 
48 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide (Advisory Opinion) [1951] 

ICJ I.C.J. Reports 1951, p. 15 23; Questions relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) 
[2012] ICJ Rep 422 [99]; Schabas (n 48) 342–343. 



   

 

   

 

 

 

 

  

 

 
 
  

 
 

 
 
 

 

 

545  InTERnATIonAL HuMAn RIgHTS LAw 

Nowadays, at least the prohibition of torture, racial discrimination, and slavery are 
considered to be customary international law.49 

III. GENERAL PRINCIPLES 

General principles of international law50 sometimes clarify the content of international 
human rights. For example, in the Golder Case, the European Court of Human Rights 
(ECtHR) held that the right to a fair trial incorporates the general principle that ‘a civil 
claim must be capable of being submitted to a judge’.51 Similarly, the Inter-American Court 
of Human Rights (IACtHR) applies general principles of international law in its case law.52 

IV. JUS COGENS AND ERGA OMNES 

The prohibition of torture, racial discrimination, and slavery are recognised not only as 
customary international law, but also as jus cogens53 norms (Latin: ‘peremptory norms’).54 

Hence, all rules (whether in treaties, custom or principles) that contradict these jus 
cogens human rights are invalid.55 

BOX 21.1.4 Advanced: International Human Rights and 
Jus Cogens 
The status of jus cogens is reserved only for the most important human rights. 
A majority of human rights can be limited or suspended. However, in addition 
to the three recognised jus cogens human rights, there are other jus cogens 
human rights. For example, the IACtHR recognises protection against enforced 
disappearance56 and the Inter-American Commission on Human Rights (IACmHR), 
the African Court on Human and Peoples’ Rights (AfCmHPR), and the Human 
Rights Committee (CCPR) recognise the right to life57 as jus cogens rights.58 

49 Chinkin (n 26) 71–72; James Crawford, Brownlie’s Principles of Public International Law (9th edn, OUP 2019) 618; 
Kälin and Künzli (n 25) 59–60. 

50 On customary law, see Eggett, § 6.3, in this textbook. 
51 Golder v United Kingdom [1975] ECtHR Application 4451/70 [35–36]. 
52 Denunciation of the American Convention on Human Rights and the Charter of the Organization of American States and 

the Consequences for State Human Rights Obligations [2020] IACtHR Advisory Opinion OC-26/20 [96, 100, 110]. 
53 On legal sources in general, see Eggett, § 6, in this textbook. 
54 International Law Commission, ‘Peremptory Norms of General International Law (jus cogens)’ (2022) UN 

General Assembly, A/CN.4/L.967, Annex. 
55 Chinkin (n 26) 73–74; Kälin and Künzli (n 25) 61–62. 
56 IACtHR, ‘García and Family Members v. Guatemala, Judgment’ (2012) Series C No. 258 [96]. 
57 IACmHR, ‘Victims of the Tugboat ‘13 de Marzo’ v. Cuba’ (1996) Case 11.436, Report 47/96 (Merits) [79]; 

AfCmHPR, ‘General Comment 3 on the African Charter on Human and Peoples’ Rights: The Right to Life 
(Article 4)’ (2015) [5]; CCPR, ‘General Comment 29, Article 4: Derogations during a State of Emergency’ 
(2001), CCPR/C/21/Rev.1/Add.11 [11]. 

58 Schabas (n 48) 62–67. 
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ultimately, the list of human rights included among jus cogens norms remains 
ill-defned and is continuously evolving.59 

Because all jus cogens norms are also erga omnes60 (Latin: ‘towards all’) rules, violations of 
these three human rights can be invoked by all States before international tribunals. 

BOX 21.1.5 Advanced: International Human Rights and 
Erga Omnes 
non–jus cogens norms can also be erga omnes rules. However, at least in 
1970, the ICJ stated that ‘on the universal level, the instruments which embody 
human rights do not confer on States the capacity to protect the victims of 
infringements of such rights irrespective of their nationality’.61 only if certain 
human rights can be considered ‘rules concerning the basic rights of the human 
person’62 can they give rise to obligations erga omnes. 63 This restrictive approach 
only applies to universal human rights treaties. In contrast, regional human rights 
treaties are based on the collective enforcement of human rights by all parties to 
the treaty.64 States can, for example, bring cases against other States to human 
rights adjudicative bodies based on so-called State complaints.65 

C. OBLIGATIONS 

I. OBLIGATED ACTORS 

According to the traditional understanding, human rights frst and foremost bind 
the State66 as the primary duty bearer.67 In exercising its legislative, administrative, 
or judicial power, the State must comply with human rights obligations arising from 
treaties and customary law.68 This also applies to acts of individual security ofcers,69 

59 Olivier de Schutter, International Human Rights Law: Cases, Materials, Commentary (3rd edn, CUP 2019) 85. 
60 On legal sources in general, see Eggett, § 6, in this textbook. 
61 Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) (Second Phase) [1970] ICJ Rep 3 [91]. 
62 CCPR, ‘General Comment No 31 the Nature of the General Legal Obligation Imposed on State Parties to the 

Covenant’ (2004) [2]. 
63 International Law Commission, ‘Report of the International Law Commission’ (2006) General Assembly, 

Ofcial Records 61st session, Supplement No. 10 (A/61/10) 421–423. 
64 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) (Second Phase) (n 22) [91]. 
65 Article 46 AfCHPR, article 45 ACHR, article 33 ECHR. 
66 On States, see Green, § 7.1, in this textbook. 
67 Article 1 ECHR, article 2(1) ICCPR, article 2(1) ICESCR, article 1(1) ACHR, article 1 AfCHPR. 
68 Sarah Joseph and Sam Dipnall, ‘Scope of Application’ in Daniel Moeckli and others (eds), International Human 

Rights Law (3rd edn, OUP 2018) 111; Kälin and Künzli (n 25) 69. 
69 Velásquez-Rodríguez v Honduras [1988] [170]. 
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private persons performing State functions,70 or subsequent explicit acceptance of acts71. 
While States have wide discretion in implementing obligations under international law 
in general, human rights obligations are more specifc: States must respect, protect, and 
fulfl human rights.72 

Certainly, almost all human rights treaties oblige (only) States to respect human 
rights. However, non-State actors73 may also have human rights obligations.74 Some 
human rights treaties even contain clauses under which individuals have obligations. 
In this case, human rights obligations of private actors can be derived directly from 
the treaty text.75 

BOX 21.1.6 Example: Obligations of Non-State Actors 
Article 27(1) AfCHPR provides that ‘Every individual shall have duties towards his 
family and society, the State and other legally recognised communities and the 
international community’.76 

In addition, direct human rights obligations of non-State actors are discussed for a 
variety of cases if they threaten the human rights of individuals in a State-equivalent 
manner. This is discussed for terrorists,77 insurgencies (when they exercise de facto State 
power in armed conficts), and large corporations.78 

II. PROTECTED ACTORS 

Human rights bind the State vis-à-vis all individuals79 within its territory and under its 
jurisdiction.80 Unless human rights are not explicitly limited to nationals, they apply 

70 Kälin and Künzli (n 25) 70–71. 
71 Case concerning United States Diplomatic and Consular Staf in Tehran (United States of America v Iran) [1980] 3 

[63 f.]. 
72 Frédéric Mégret, ‘Nature of Obligations’ in Daniel Moeckli and others (eds), International Human Rights Law 

(3rd edn, OUP 2018) 97; Schutter (n 61) 292. 
73 On the variety of actors, see Engström, § 7, in this textbook. 
74 While it is disputed whether these obligations of non-State actors can also be called ‘obligations’ or ‘duties’ or 

‘responsibilities’, for the sake of consistency, the term ‘obligations’ is used in this chapter. 
75 Kälin and Künzli (n 25) 73. 
76 See also article 29(1) UDHR: ‘Everyone has duties to the community in which alone the free and full 

development of his personality is possible’. 
77 IACmHR, ‘Report on Terrorism and Human Rights’ (2002) OEA/Ser.L/V/II.116, Doc. 5 rev. 1 corr. [48]. 
78 David Bilchitz, ‘The Ruggie Framework: An Adequate Rubric for Corporate Human Rights Obligations?’ 

(2010) 7 SUR – International Journal On Human Rights 198. Sir Nigel Rodley, ‘Non-State Actors and 
Human Rights’ in Routledge Handbook of International Human Rights Law (Routledge 2012); Kälin and Künzli  
(n 25) 72. On business and human rights, see González Hauck, § 7.7, in this textbook. 

79 On individuals, see Theilen, § 7.4, in this textbook. 
80 Joseph and Dipnall (n 68) 111; see also article 2(1) ICCPR. 
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equally to nationals and non-nationals.81 Human rights protect vulnerable groups82 

in particular, such as undocumented migrants, disabled people, elderly people, and 
indigenous peoples as well as women, transgender people, and children.83 

BOX 21.1.7 Example: Human Rights and Nationality 
Article 25 ICCPR limits the right to political participation to citizens, while the 
prohibition of torture or inhuman and degrading treatment (article 7 ICCPR) 
applies equally to nationals and non-nationals (e.g. asylum seekers). 

The unborn have no international human rights.84 According to article 4(1) ACHR, life 
does not begin with birth, but already with conception. However, this clause has never 
been successfully invoked on behalf of an unborn and other regional and universal human 
rights treaties do not contain such a clause. On the contrary, both the ECtHR and the 
CCPR reject rights of the foetus independent of the pregnant person.85 This approach 
is consistent with the wording of article 1 UDHR (‘all human beings are born free’). 
Nowadays, many human rights systems provide a (sometimes limited) right to abortion.86 

A uniform approach to human rights of corporations87 does not exist. While in the 
European human rights system corporations have standing before the ECtHR, in the 
UN and Inter-American systems only individuals have human rights. However, insofar 
as rights of individuals are protected by a company, individuals can also invoke rights 
of companies.88 For the rights of indigenous peoples,89 on the other hand, most human 
rights systems provide for distinctive rights.90 

81 Ibid 111–112. 
82 For a critical refection on vulnerability in the human rights discourse, see Pamela Scully, ‘Vulnerable Women: 

A Critical Refection On Human Rights Discourse and Sexual Violence’ (2009) 23 Emory International Law 
Review 113. 

83 Article 2(2), (3) ICESCR; see also CESCR, ‘General Comment No. 14: The Right to the Highest Attainable 
Standard of Health (Article 12 of the Covenant)’ (2000) E/C.12/2000/4; Roberto Andorno, ‘Is Vulnerability 
the Foundation of Human Rights?’ in Aniceto Masferrer and Emilio García-Sánchez (eds), Human Dignity of the 
Vulnerable in the Age of Rights (Vol 55, Springer International 2016). 

84 Kälin and Künzli (n 25) 112. 
85 Vo v France [2004] ECtHR Application 53924/00; Peter Michael Queenan v Canada [2005] CCPR CCPR/ 

C/84/D/1379/2005. 
86 Rebecca Smyth, ‘Abortion in International Human Rights Law at a Crossroads: Some Thoughts on Beatriz v El 

Salvador’ [2023] Völkerrechtsblog <https://voelkerrechtsblog.org/abortion-in-international-human-rights-law-at-a-
crossroads/> accessed 21 June 2023; Spyridoula Katsoni, ‘The Right to Abortion and the European Convention on 
Human Rights: In Search of Consensus among Member-States’ [2021] Völkerrechtsblog <https://voelkerrechtsblog. 
org/the-right-to-abortion-and-the-european-convention-on-human-rights/> accessed 21 June 2023. 

87 On corporations, see González Hauck, § 7.7, in this textbook. 
88 Joseph and Dipnall (n 68) 112–114. 
89 On indigenous peoples, see Viswanath, § 7.2, in this textbook. 
90 Article 1, 47 ICCPR; article 20(1) AfCHPR; Indigenous Communities of the Lhaka Honhat (Our Land) Association 

v Argentina [2020] IACtHR Series C 400; Maya Kaqchikel Indigenous Peoples of Sumpango et al. v Guatemala 
[2021] IACtHR Series C 440. 

https://voelkerrechtsblog.org
https://voelkerrechtsblog.org
https://voelkerrechtsblog.org
https://voelkerrechtsblog.org
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BOX 21.1.8 Example: Rights of Indigenous Peoples 
Article 20(1) AfCHPR provides that ‘All peoples shall have the right to existence. 
They shall have the unquestionable and inalienable right to self-determination. 
They shall freely determine their political status and shall pursue their economic 
and social development according to the policy they have freely chosen’. 

III. TYPES OF OBLIGATIONS 

Obligated actors must respect human rights by refraining from interference with 
rights (so-called negative obligations) and by protecting rights through action (so-
called positive obligations).91 Negative obligations require duty-bearers to refrain from 
unlawfully interfering with human rights. States may therefore only restrict human 
rights if they can provide a justifcation for the interference. This requires a restriction 
that is prescribed by law, serves a legitimate aim, and is necessary in a democratic 
society. Thereby, negative obligations correspond to the duty to respect human rights.92 

BOX 21.1.9 Example: Negative Obligations 
A State that uses judicial birching as a form of corporal punishment violates 
the prohibition of degrading punishment in article 7(1) ICCPR. Since this is a 
jus cogens obligation, the State cannot justify such an intrusion by referring to 
societal interests. In contrast, a CoVID-19 related ban on public indoor assemblies 
interferes with the freedom of assembly under article 21 ICCPR but can be justifed 
(at least during the initial spread of CoVID-19) by reference to public health. 

Duty-bearers cannot, however, fulfl their human rights obligations by mere omission. 
Instead, they must also respect their positive obligations. Positive obligations oblige 
duty-bearers to actively protect human rights. States must protect individuals from State, 
human, and natural threats (so-called duty to protect), provide efective access to justice 
(so-called procedural rights), share information, and enable participation in political 
and social processes.93 These duties apply to all State organs and to economic, social, 
and cultural rights as well as civil and political rights.94 Thereby, positive obligations 
correspond to the duties to protect and to fulfl human rights. 

91 Kälin and Künzli (n 25) 87. 
92 This is discussed in more detail in: Mégret (n 70) 97; Schutter (n 61) 292. 
93 Eckart Klein (ed), The Duty to Protect and to Ensure Human Rights (Berlin-Verl, Spitz 2000); Alastair Mowbray, 

‘Duties of Investigation Under the European Convention on Human Rights’ (2002) 51 International and 
Comparative Law Quarterly 437; Kälin and Künzli (n 25) 87–89. 

94 Ibid 106. 
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BOX 21.1.10 Example: Positive Obligations 
If a State is aware, or should have been aware, that a landslide is imminent 
as a result of private coal mining and nevertheless fails to take legislative or 
executive measures to protect the population, the State violates the right to life 
in article 6(1) ICCPR of the victims. Similarly, impoverished persons are entitled 
to legal aid to enforce their legal claims.95 

D. INTERNATIONAL REVIEW OF HUMAN 
RIGHTS OBLIGATIONS 

In IHRL there is no global forum that monitors human rights as the fnal authority. 
Instead, State compliance with human rights is supervised simultaneously by universal 
and regional courts, committees, and commissions in judicial, quasi-judicial, and non-
judicial forums.96 Courts are authorised to exercise judicial review of human rights. In 
a similar way, quasi-judicial bodies can also rule on individual complaints. Non-judicial 
bodies operate alongside this (quasi-)judicial supervision by documenting and evaluating 
the general, not complaint-specifc, human rights situation.97 

I. JUDICIAL REVIEW 

The most famous supervisors of human rights are certainly the three regional human 
rights courts in Europe, America, and Africa. The ECtHR, the IACtHR, and the 
AfCHPR have been infuential in shaping human rights development not only in their 
regional human rights systems, but worldwide. In these forums, individuals can fle 
cases against actions taken by the State (individual complaints) or States against other 
States (inter-State complaints). The ICJ also interprets human rights in its case law.98 

BOX 21.1.11 Advanced: Standards of Review 
Standards of review generally describe whether and to what extent a court 
adheres to the view of an institution or entity that was previously engaged in 
examining the facts and the law regarding a specifc case.99 In international law, 

95 These examples are based on decisions mentioned in Kälin and Künzli (n 25) 97–98, 105. 
96 Chinkin (n 26) 64. 
97 ‘Courts & Monitoring Bodies’ (International Justice Resource Center, 4 March 2014) <https://ijrcenter.org/courts-

monitoring-bodies/> accessed 26 July 2022. 
98 Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) [2010] 639 [64–98]. 
99 Martha S Davis, ‘A Basic Guide to Standards of Judicial Review’ (1988) 33 South Dakota Law Review 469, 

469–470; Amanda Peters, ‘The Meaning, Measure, and Misuse of Standards of Review’ (2009) 13 Lewis & 
Clark Law Review 233, 235. 

https://ijrcenter.org
https://ijrcenter.org
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standard of review is understood as the intensity with which an international 
adjudicative body100 scrutinises the respondent State’s own assessment of a 
factual situation and legal assessment of alleged violations of international law.101 

International human rights adjudicative bodies do not take a uniform approach 
to standards of review. The ECtHR recognises a certain ‘margin of appreciation’ 
of States in the interpretation and implementation of human rights (legal margin) 
and in the assessment of the facts (factual margin).102 However, the notion of 
standards of review should not be confused with the term ‘margin of appreciation’ 
mentioned in the case law of the European Court. The margin of appreciation 
presupposes a degree of deference and can therefore be better described as one 
deferential standard of review.103 Although the IACmHR and the IACtHR referred 
to the margin of appreciation and thus to deferential review in some decision,104 

their settled case law rather suggests a review with less deference to States.105 

Similarly, the CCPR has mentioned the margin of appreciation in communications 
concerning questions of public morals106 and national security,107 but for the most 
part has rejected it,108 even though the drafting history of the ICCPR contained an 
explicit endorsement of the margin of appreciation.109 The CCPR justifes its strict 
standard of review considering State’s voluntary accession to human rights treaties, 
the universalism of IHRL, and its own function and competence.110 In the African 
human rights system, the AfCmHPR seems to assume a margin of appreciation on 
the part of member States,111 whereas the AfCtHR is less deferential.112 

100 On dispute settlement in international law, see Choudhary, § 12, in this textbook. 
101 Lukasz Gruszczynski and Wouter Werner (eds), ‘Introduction’ in Deference in International Courts and Tribunals 

(OUP 2014) 1–2; Caroline Henckels, Proportionality and Deference in Investor-State Arbitration: Balancing 
Investment Protection and Regulatory Autonomy (1st paperback edn, CUP 2018) 29–30. 

102 Kälin and Künzli (n 25) 93–95; Mégret (n 74) 102–103. 
103 L Gruszczynski and W Werner, ‘Introduction’ in L Gruszczynski and W Werner (eds), Deference in International 

Courts and Tribunals: Standard of Review and Margin of Appreciation (OUP 2014) 1 at 4. 
104 Advisory Opinion on Proposed Amendments to the Naturalization Provision of the Constitution of Costa Rica [1984] 

IACtHR OC-4/84 [58, 62, 63]; Ricardo Canese v Paraguay [2004] IACtHR Series C 111 [97]. 
105 Antônio Augusto Cançado Trindade, El Derecho Internacional de Los Derechos Humanos En El Siglo XXI (2nd 

edn, actualizada, Editorial Jurídica de Chile 2006) 386–387; Gary Born, Danielle Morris and Stephanie Forrest, 
‘“A Margin of Appreciation”: Appreciating Its Irrelevance in International Law’ (2020) 61 Harvard International 
Law Journal 70, 53; Walter Humberto Vásquez Vejarano v Peru [2000] IACmHR Case 11.166 [24, 34]. 

106 Leo Hertzberg et al v Finland [1982] CCPR CCPR/C/OP/1 [10.3]. 
107 Vjatseslav Borzov v Estonia [2004] CCPR CCPR/C/81/D/1136/2002 [7.3]. 
108 Länsman et al v Finland [1992] CCPR CCPR/C/52D/511/1992 [9.4]; General Comment No 29: Article 4: 

Derogations during a State of Emergency [2001] CCPR Adopted at the Seventy-second Session of the Human Rights 
Committee [6]; CCPR, ‘General Comment No 34 Article 19 Freedoms of Opinion and Expression’ (2011) [36]. 

109 Report of the Third Committee, ‘Draft International Covenants on Human Rights’ (1963) UN Doc. A/5655 [49]. 
110 CCPR, ‘General Comment No 34 Article 19 Freedoms of Opinion and Expression’ (2011) [36]. 
111 Garreth Anver Prince v South Africa [2004] AfCmHPR Communication 255/02 [50–53]. 
112 The Tanganyika Law Society and Legal and Human Rights Centre v United Republic of Tanzania [2013] 

AfCtHPR Application 009/2011 [107–111, 112]; Adem Kassie Abebe, ‘Right to Stand for Elections as an 
Independent Candidate in the African Human Rights System: The Death of the Margin of Appreciation 



552  MAX MILAS 

   

   

 
 
 

 
 

 
 

 
 
 

 
 

   

 
 
 

 
 
 
 

II. QUASI-JUDICIAL REVIEW 

The quasi-judicial human rights commissions and committees complement the judicial 
supervision of human rights. On the one hand, these institutions are court-like when 
they decide on human rights violations in individual cases, as the IACmHR, the 
CCPR, and the Committee against Torture do. Thereby, they also contribute to the 
progressive development of their respective human rights treaties. On the other hand, 
unlike court decisions, the decisions of these adjudicative bodies are not binding. 
Moreover, the work of quasi-judicial institutions is not limited to individual or inter-
State complaints. Instead, the commissions and committees also assess the general 
human rights situation in States in so-called State reports.113 

III. NON-JUDICIAL REVIEW 

In addition to the (quasi-)judicial review of human rights violations, politicised 
proceedings based on IHRL are also taking place. The most notorious forum is certainly 
the UN Human Rights Council (UNHRC). The non-judicial bodies are not concerned 
with developing a coherent interpretation of human rights, but with balancing 
political interests.114 These mechanisms are often criticised for their politicisation and 
infectivity.115 However, the key advantage of political review of human rights violations 
is its applicability to all States. Political review is neither spatially nor temporally limited, 
and can therefore also be applied to States that do not accept the jurisdiction of judicial 
and quasi-judicial adjudicative bodies.116 Moreover, it is precisely the process of political 
negotiation that brings the human rights discourse into previously unattainable areas.117 

In addition to these institutionalised forms of human rights monitoring, there is also a 
vast feld of non-governmental organisations, grassroots movements, and activist litigators 
that also participate in the interpretation and monitoring of human rights.118 

E. (QUASI-)JUDICIAL REVIEW OF HUMAN 
RIGHTS VIOLATIONS 

Human rights adjudicative bodies review human rights violations in individual and 
(more and more frequently lately119) inter-State complaints using a two-tiered structure. 

Doctrine?’ (AfricLaw, 19 August 2013) <https://africlaw.com/2013/08/19/right-to-stand-for-elections-as-
an-independent-candidate-in-the-african-human-rights-system-the-death-of-the-margin-of-appreciation-
doctrine-2/> accessed 29 June 2022. 

113 Kälin and Künzli (n 25) 192–193. 
114 Ibid 192. 
115 Jane Connors, ‘United Nations’ in Daniel Moeckli and others (eds), International Human Rights Law (3rd edn, 

OUP 2018) 385–386; Kälin and Künzli (n 25) 242–243. 
116 Kälin and Künzli (n 25) 193. 
117 Connors (n 119) 386–387; Kälin and Künzli (n 25) 243. 
118 Chinkin (n 26) 78. 
119 Isabella Risini, The Inter-State Application under the European Convention on Human Rights: Between Collective 

Enforcement of Human Rights and International Dispute Settlement (Brill Nijhof 2018); Justine Batura and Isabella 

https://africlaw.com
https://africlaw.com
https://africlaw.com
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In a frst step, adjudicative bodies examine whether they have jurisdiction to hear 
the case, answer procedural preliminary questions, and usually review whether the 
complaint is manifestly ill-funded. In a second step, the adjudicative bodies examine 
the actual human rights violation using a two-step structure consisting of scope and 
interference as well as justifcation. This second step is the focal point of human 
rights complaints. 

I. JURISDICTION AND ADMISSIBILITY 

1. Jurisdiction 

Adjudicative bodies can decide on a complaint only if they have jurisdiction.120 Human 
rights treaties contain precise requirements for jurisdiction. In general, the person 
whose human rights have been violated must fle a complaint (ratione personae; Latin: 
‘on the basis of the person’) concerning the interpretation of human rights provided in 
the treaty under discussion (ratione materiae; Latin: ‘on the basis of the matter’), provided 
that the facts of the case relate to the jurisdiction of the respondent State (ratione loci; 
Latin: ‘on the basis of the place’) and the human rights violation occurred after the 
respondent State became a party to the human rights treaty (ratione temporis; Latin: ‘on 
the basis of the place’).121 

BOX 21.1.12 Advanced: Extraterritorial Application 
of International Human Rights 
Human rights are applicable whenever the State has jurisdiction. The State has 
jurisdiction over its own territory.122 However, States do not only act within their 
own territory, but also foreign territory to the detriment of human rights. For 
this case, the various human rights adjudicative bodies have found different 
approaches, which are discussed under the umbrella term of extraterritorial 
application. In the European system, the State has jurisdiction when it exercises 
effective control over a foreign territory or over the rights of an individual.123 

The African human rights system follows this approach.124 The un human rights 
system also echoes the effective control test but only requires that the individual 
be under the effective control of the State. The decisive factor is therefore the 

Risini, ‘Symposium: Inter-State Cases under the European Convention on Human Rights’ (Völkerrechtsblog, 26 
April 2021) <https://voelkerrechtsblog.org/on-current-developments-and-reform/>. 

120 On jurisdiction of international courts, see Choudhary, § 12, in this textbook. 
121 Article 32–34 ECHR, article 44–47 ACHR, and article 3–4 Protocol on the Establishment of an African 

Court on Human and Peoples’ Rights. 
122 Article 2(1) ICCPR. 
123 Al-Skeini and Others v the United Kingdom [2011] ECtHR Application 56721/07 [131–150]; Joseph and Dipnall 

(n 68) 122. 
124 AfCmHPR, ‘General Comment No. 3 on the African Charter on Human and Peoples’ Rights: The Right to 

Life (Article 4)’ (2015) [14]. 

https://voelkerrechtsblog.org
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relationship of the State to the person affected, not the relationship of the rights 
violation to the territory.125 

BOX 21.1.13 Advanced: IHRL and International 
Humanitarian Law 
Another common issue is whether the dispute concerns the interpretation of 
human rights or international humanitarian law (IHL).126 while IHL regulates 
armed confict, IHRL protect almost all human behaviour. However, human rights 
adjudicative bodies usually only have jurisdiction over international human 
rights violations and not on violations of IHL. nevertheless, overlaps may occur 
between IHRL and IHL due to the substantive and territorial expansion of IHRL.127 

There are situations that are exclusively subject to IHL (e.g. requisitioning of 
property in occupied territory) or IHRL (e.g. violations of non-derogable rights) 
and situations in which both felds are applied concurrently.128 In the case of 
parallel application of IHRL and IHL, the overlap between the felds must be 
resolved based on article 31(3)(c) VCLT. Thus, the provisions of both areas 
of law infuence each other.129 The concurrent application of IHR Land IHL is 
important due to the insuffcient individual protection in armed confict, as well as 
uncertainties in the applicability and lack of enforcement mechanisms of IHL.130 

2. Admissibility 

However, jurisdiction is not sufcient for the adjudicative bodies to decide the 
substance of the claim. Instead, complainants must have exhausted domestic 
remedies,131 must observe certain time limits between the violation and the fling of 
the complaint,132 and must not abuse their right to appeal.133 In addition, anonymous 
complaints are not permitted.134 

125 CCPR, ‘General Comment No 31 The Nature of the General Legal Obligation Imposed on State Parties to 
the Covenant’ (2004) [10]; Joseph and Dipnall (n 68) 125. 

126 On the international humanitarian law, see Dienelt and Ullah, § 14, in this textbook. 
127 Marko Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles, and Policy (OUP 2011). 
128 Sandesh Sivakumaran, ‘International Humanitarian Law’ in Daniel Moeckli and others (eds), International 

Human Rights Law (3rd edn, OUP 2018) 512–513. 
129 Hassan v the United Kingdom [2014] ECtHR Application 29750/09 [104–105]; Sivakumaran (n 128) 515–516. 
130 Sivakumaran (n 128) 507–511. 
131 Article 35(1) ECHR, article 46(1)(a) ACHR, article 2 Optional Protocol to the ICCPR, and article 50 

AfCHPR. 
132 Article 35(1) ECHR, article 46(1)(b) ACHR, article 56(6) AfCHPR. 
133 Article 35(3) ECHR, article 3 Optional Protocol to the ICCPR, article 56(3) AfCHPR. 
134 Article 35(2) ECHR, article 3 Optional Protocol to the ICCPR. Nevertheless, the identity of the complainant 

may be kept secret in the proceedings if necessary. 
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3. Cursory Examination of Merits 

Furthermore, the adjudicative body may dismiss a case as inadmissible if the complaint 
is manifestly ill-founded,135 gives no indication of a signifcant violation,136 or has already 
been addressed before the body or another international body. 

II. MERITS 

1. Scope and Interference 

Human rights adjudicative bodies examine whether the State’s conduct falls within 
the scope of a human right. Only when the State intrudes into a sphere protected by 
a human right does the question of justifcation arise. However, this question cannot 
be answered in the abstract, but only depending on the concrete human right. Each 
human right defnes its own scope.137 

2. Justifications 

Human rights are not absolute but depend on other human rights and confict with public 
interests. The confict between two human rights or human rights and public interest can 
be resolved through limitations and derogations of human rights. However, certain rights 
cannot be restricted under any circumstances. This applies to all jus cogens human rights.138 

BOX 21.1.14 Example: Conficts of Human Rights 
The freedom of the press of a tabloid allows reporting on the lives of celebrities 
(negative obligation). This reporting usually interferes with the personal rights of 
the celebrities (positive obligation). This overlap can be resolved by balancing 
both rights. on the other hand, a confict between the (jus cogens) prohibition 
of torture on the one hand and the interest in uncovering a criminal act must 
always be decided in favour of the prohibition of torture. 

a) Limitations 

Human rights limitations must satisfy a three-step test. Although the specifc 
requirements of the test depend on the human right in question, the basic structure 
of the test is similar among all human rights. First, the restriction must be prescribed 
by law. The law must be formulated in an accessible and sufciently precise manner.139 

Second, the limitation must serve a legitimate aim. 

135 Article 35(3) ECHR. 
136 Article 12 Protocol 14 to the ECHR. 
137 Kälin and Künzli (n 25) 118. 
138 Mégret (n 74) 99. 
139 Ibid 100–101. 
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BOX 21.1.15 Example: Legitimate Aims 
Article 10 ECHR stipulates that limitations of the right to freedom of expression 
must serve ‘the interests of national security’. 

States usually meet the frst two requirements. Therefore, the third requirement is 
decisive. The limitation must serve the purpose from the second step, there must 
be no less intrusive means, and the means must be proportionate, that is the interest 
in human rights protection must not outweigh the interest in the limitation.140 

An interference is proportionate if the interest of the individual in exercising their 
human right does not outweigh the interest of the State in protecting the public 
interest.141 

b) Derogations 

In emergencies, States in the European, American, Arabic, and universal human rights 
systems can not only restrict human rights, but also derogate from them. Derogations 
are permitted if a state of emergency is declared and exists, the emergency measure 
is necessary and non-discriminatory, and provided that no non-derogable rights are 
violated.142 The AfCHPR does not contain a derogation clause. Therefore, even in states 
of emergency, the parties to the AfCHPR can justify infringements on human rights 
only by relying on the general limitation clause.143 

c) Economic, Social, and Cultural Rights 

Economic, social, and cultural rights (ESC rights) do not oblige the State to refrain 
from doing something (non-interference with human rights), but to do something 
(providing resources). Therefore, the test for justifying interferences with these rights 
difers from other rights. Article 2 ICESCR contains the two decisive State obligations 
for ESC rights: progressive realisation and the prohibition of discrimination.144 

According to the requirement of progressive realisation, States are obliged to 
implement incrementally those rights for which they have sufcient resources.145 The 
prohibition of discrimination furthermore requires States to guarantee all rights without 
discrimination.146 The regional human rights systems further stipulate these State 
obligations. 

140 Kälin and Künzli (n 25) 92–93; Mégret (n 74) 101. 
141 Ibid 93; for an introductory discussion of the problems during this balancing, see Schutter (n 61) 388–390. 
142 Article 4 ICCPR, article 15 ECHR, and article 27 ACHR. 
143 Commission Nationale des Droits de l’Homme et des Libertes v Chad [1992] AfCmHPR Communication 74/92 

[21]. 
144 Ben Saul, David Kinley, and Jacqueline Mowbray, The International Covenant on Economic, Social and Cultural 

Rights: Commentary, Cases, and Materials (OUP 2014) 133–134. 
145 Ibid 143, 151–152. 
146 Ibid 174–175. 
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F. CONCLUSION 

This chapter has shown that IHRL derives from multiple sources of law, binds and 
obligates diferent actors in international law, various mechanisms exist to review 
human rights, and international courts around the world apply a similar scheme to 
review human rights violations. However, the information presented in this chapter can 
only serve as an introduction to a thorough discussion of IHRL. The following chapters 
show how diferent universal and regional systems regulate human rights standards by 
adapting them to global or local specifcities. 

BOX 21.1.16 Further Readings and Further Resources 
Further Readings 

·	 S Chinkin, ‘Sources’ in Daniel Moeckli and others (eds), International Human 
Rights Law (3rd edn, ouP 2018) 

·	 S Joseph and S Dipnall, ‘Scope of Application’ in Daniel Moeckli and others 
(eds), International Human Rights Law (3rd edn, ouP 2018) 

·	 F Mégret, ‘nature of obligations’ in Daniel Moeckli and others (eds), 
International Human Rights Law (3rd edn, ouP 2018) 

·	 o de Schutter, International Human Rights Law: Cases, Materials, 
Commentary (3rd edn, CuP 2019) 

Further Resources 

·	 university of Pretoria Centre for Human Rights, ‘Africa Rights Talk’ <www.chr. 
up.ac.za/africa-rights-talk> accessed 17 July 2023 

·	 D Kennedy, The Dark Sides of Virtue: Reassessing International 
Humanitarianism (Princeton university Press 2005) 

·	 R Perkins, ‘Mabo’ (ABC iView, 2012) <https://www.youtube.com/ 
watch?v=MwChtmA1Qr4> accessed 7 December 2023 

§ § § 
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