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BOX 5.1 Required Knowledge and Learning Objectives

Required knowledge: Positivism; Enforcement; Sources

Learning objectives: Understanding the questions arising in the interaction
between domestic and international law, the dominant theories
conceptualising the relationship between the legal orders, practical questions
arising for domestic courts, and the relevance of domestic courts in the
international legal order.

BOX 5.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 5.1 QR code referring to interactive exercises.

A. INTRODUCTION

How to conceptualise the relationship between international and domestic (or
municipal) law is an old question in international legal scholarship. Yet, interactions
between the two bodies of law give rise to lively debates until today. The
conceptualisation of the relationship is closely connected to fundamental questions:
it is tied to the very concept of law one has and mirrors the structural changes of
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international law over time.? From the perspective of domestic law, it touches upon
issues as crucial as the separation of powers and the democratic legitimacy of the law. In
times of global governance, with encounters between domestic and international law
increasing, the question has arisen whether new conceptualisations are required.

This chapter aims to give an overview of questions arising when domestic and
international law meet. It first presents the classic theories conceptualising the
relationship between domestic and international law and their limitations to then
discuss some practical questions domestic courts face when applying international law.
Finally, it also touches upon the application of domestic law by international courts and
discusses several contemporary debates.

B. CONCEPTUALISING THE RELATIONSHIP
I. THE CLASSICAL THEORIES AND THEIR LIMITS

1. Starting Point

Traditionally, there are two main theories conceptualising the relationship between
international and domestic law: monism and dualism. Their main difference is that
monism understands international and domestic law as one legal order, whereas dualism
starts from the idea of two separate legal orders. Today, one might argue that the legal
reality rather resembles a dualist conception. While international law asserts its primacy
over domestic law and requires to be followed in good faith,? it leaves it up to the States
to decide about the specific modalities to do so. International obligations thus stop
‘short at the outer boundaries of the State machinery’.* In this sense, international law
may ‘insert its demands in the box, requiring certain results to come out of it; however,
it cannot determine how these results are reached within the box’.?

States’ ‘freedom of implementation’ is limited by the fact that they cannot invoke

their domestic law to justify the non-fulfilment of their obligations.® Article 3 of the
Articles on the Responsibility of States for Internationally Wrongful Acts” makes clear
that the characterisation of an act as internationally wrongtul ‘is not affected by the
characterization of the same act as lawful by internal law’. The non-achievement of the

\S)

Cf. also Pierre Mary Dupuy, ‘International Law and Domestic (Municipal) Law’ (Max Planck Encyclopedia of

International Law, April 2011) para 1.

3 Articles 26 and 27 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331(VCLT).

4 ILC, ‘Report of the Commission to the General Assembly on the Work of Its Twenty-Ninth Session’ (9
May—29 July 1977), UN Doc A/32/10 [18].

5 Ward Ferdinandusse, ‘Out of the Black Box? The International Obligation of State Organs’ (2003) 29 Brooklyn
Journal of International Law 45, 48.

6 Articles 26 and 27 VCLT.

7 ILC, ‘Responsibility of States for internationally wrongful acts (53rd session 23 April-1 June and 2 July—10

August 2001) UN Doc A/RES/56/83 Annex.
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required result thus leads to the responsibility of the State on the international plane.®
Yet, given that the international order to a large extent lacks centralised enforcement
mechanisms, it is domestic actors and among them chiefly domestic courts which play
a primordial role in bringing international law to life. This decentralised application of
the law is necessarily less uniform than at the domestic level.

Dualism and monism address the question how international law becomes valid within
the domestic legal system (i.e. how it becomes binding law within the domestic
sphere). This question is distinct from the question of the position of international law
within the norm hierarchy or the question whether international law is directly applicable
by domestic courts and authorities, as discussed below. Given that, in practice, these
latter questions are often more relevant than the formal validity of international law,
the monism/dualism controversy has been criticised as ‘unreal, artificial and strictly
beside the point’.” Moreover, today neither of the two theories is ever fully realised.
Even dualist States often recognise the immediate binding force of some rules of
international law; conversely, in monist States, courts often reserve the right not to
apply international law in certain cases, as will be discussed below. Nonetheless, the
theories continue to play a role in international legal practice and discourse.

2. Dualism

Dualism starts from the idea that international law and domestic law are two distinct
legal orders and highlights the autonomy of both systems. As Heinrich Triepel, the
founder of dualism, has put it, international and domestic law are like ‘two circles that
at most touch, but never intersect’.'” According to this view, for an international legal
norm to become valid in the domestic system, it needs to be ‘translated’ to the domestic
sphere through an act of ‘transformation’. States following a dualist model include

Germany, the United Kingdom, India, and Israel.

Among the dualist States, a further distinction 1s necessary. In the first group of States,
including Germany, formal parliamentary approval through a legislative act 1s sufficient
for the transformation of international law."" In the second group, a treaty can only be
applied after having been implemented through substantive legislation. An example

is the Human Rights Act'? in the United Kingdom, which implements the European
Convention of Human Rights (currently again subject to reform discussions)." In this
case, the law that is applied domestically is not the treaty itself but rather the domestic
legislation that implements it.

oe}

On State responsibility, see Arévalo-Ramirez, § 9, in this textbook.

el

Gerald Fitzmaurice, ‘“The General Principles of International Law Considered from the Standpoint of the Rule
of Law’ (1957) 92 RdC 71.

10 Heinrich Triepel, Vilkerrecht und Landesrecht (First Published 1899, Aalen 1958) 111.

11 Basic Law 1949 article 59(2).

12 Human Rights Act 1998.

13 See on the government’s reform proposal Colm O’Cinneide, ‘Having Its (Strasbourg) Cake, and Eating

It: The UK Government’s Proposals for a New “Bill of Rights™” (Vilkerrechtsblog, 26 January 2022)
<doi:10.17176/20220126-180053-0>
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3. Monism

Contrary to dualism, monism considers international and domestic law to be one single
legal order. According to Hans Kelsen, the most prominent proponent of monism, both
international and domestic law derive their validity from one basic norm (German:
‘Grundnorm’)." The main difference between monism and dualism in practice is that

in monist States, international law does not need to be transformed into domestic law to
acquire validity. In other words, international norms become automatically valid upon
adoption. But Kelsen went even further, considering that any domestic rule contradicting
international law is void. While dualism can therefore be described with Triepel as two
separate circles, a pyramid with international law on top best represents monism.

Examples of monist States include the Netherlands, Switzerland, China, and many Latin
American countries.

Il. CURRENT DEBATES: IS DUALISM MORE DEMOCRATIC
THAN MONISM?

On the international plane, the executive branch remains the main actor, including for
the conclusion of treaties. This differs from the domestic realm, with designated law-
making bodies in place for law-making processes. The ratification process (i.e. involving
the legislative branch before a treaty becomes domestically binding law) is to some
extent a compromise allowing to involve the democratically elected body in the process.
However, many argue that this is no longer sufficient considering the significant
structural changes that international law has undergone. Classical international law was
primarily focused on inter-State issues. This has changed significantly, with virtually
every area now subject to international regulation. Wolfgang Friedman famously
described this process as a transformation from a ‘law of coexistence’ to a ‘law of
cooperation’.”” Today some even employ the term ‘global administration’ to describe
the dense web of international regulation in place, blurring established boundaries
between the domestic and the international as well as public and private spheres.'® This
development has increased concerns about the democratic legitimacy or a ‘political
deficit’"” of large parts of the law governing today’s societies.

Dualism, which entails a stronger involvement of legislative bodies, is sometimes
portrayed as more democratic than monism. By way of example, in Switzerland,

14 Hans Kelsen, ‘Pure Theory of Law’ (Max Knight, trans., 2nd edn, University of California Press 1967). On the
‘Grundnorm’, see Etkin and Green, § 3.1, in this textbook.

15 Wolfgang Friedman, The Changing Structure of International Law (Columbia University Press 1964). See also
Joseph Weiler, ‘The Geology of International Law’ (2004) 64 HJIL 547; Bruno Simma, ‘From Bilateralism to
Community Interest International Law’ (1994) 250 RdC 217.

16 For an overview, see Benedict Kingsbury and Nico Krisch, “The Emergence of Global Administrative Law’
(2005) 68 LCP 15.

17 Isabelle Ley, ‘Opposition in International Law — Alternativity and Revisibility as Elements of a Legitimacy
Concept for Public International Law’ (2015) 28 LJIL 717, 720.



INTERNATIONAL LAW AND DOMESTIC LAW 147

known for its strong direct democratic tradition, a parliamentary motion in 2014
(unsuccesstully) requested a shift from monism to dualism, arguing that this would
strengthen the democratic legitimacy of the Swiss legal order.” In the UK, in earlier
discussions about the legal modalities of Brexit, it was argued that dualism ‘may save
the United Kingdom from Brexit’.!” The core of the argument was that leaving the
European Union would alter the UK’ domestic law, necessitating parliamentary
involvement. Also some domestic courts have displayed a ‘dualist reflex’ in recent years
(see C.I1.).

However, dualism’s democratic potential is overrated. Legislation transforming treaties
must align with the corresponding international obligations, reflecting the principle
that States must not invoke domestic norms to deviate from international law.
Legislative discretion is therefore inherently limited. Conversely, in monist States like
Switzerland, there are discussions about whether parliament needs to be involved in
treaty withdrawal, especially for important treaties.”” This suggests that neither dualism
nor monism provides satisfactory answers to all challenges and tensions arising in times
of global governance, where concerns over the legitimacy of the law have intensified.
Consequently, some argue that a different conceptualisation is needed and that domestic
actors should be accorded a certain degree of flexibility when applying international
law (see C.IL.).

C. INTERNATIONAL LAW
IN DOMESTIC COURTS

I. QUESTIONS DETERMINING THE ROLE OF INTERNATIONAL LAW

Because of the decentralised nature of the international legal system, in practice it

is often domestic actors and, among those, chiefly domestic courts that apply and
implement international law. Until not so long ago, domestic courts were rather
reluctant in this regard. The reason was that the international arena was considered to
be the exclusive realm of the executive branch.?! This prompted the Institut de Droit
International in 1993 to state that it was necessary ‘to strengthen the independence

of national courts in relation to the Executive and to promote better knowledge of

18 Parliamentary motion No 14.3221, ‘Dualismus statt Monismus’ (21 March 2014) <www.parlament.ch/de/
ratsbetrieb/suche-curia-vista/geschaeft? Affairld=20143221> accessed 21 August 2023.

19 Julian Ku, ‘How Dualism May Save the United Kingdom from Brexit’ (OpinioJuris, 3 November 2016)
<https://opiniojuris.org/2016/11/03/how-dualism-may-save-the-united-kingdom-from-brexit/> accessed 21
August 2023.

20 See e.g. Nina Blum, Vera Nigeli, and Anne Peters, ‘Die verfassungsmilBigen Beteiligungsrechte der
Bundesversammlung und des Stimmvolkes an der Kiindigung vélkerrechtlicher Vertrige’ (2013) 114 ZBI 527.

21 Eyal Benvenisti, ‘Reclaiming Democracy: The Strategic Uses of Foreign and International Law by National
Courts’ (2008) 102 AJIL 241; Eyal Benvenisti and George W Downs, Between Fragmentation and Democracy: The
Role of National and International Courts (CUP 2017) 105.
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international law by such courts’.?> Today the situation has changed. Following the
significant increase in international regulation leading to substantial overlaps with

issues previously falling in the domaine réservé (French: ‘exclusive domain’) of States,
domestic courts started to engage with international law more frequently. Today,

they regularly decide on cases involving international law and are even considered

to play a gap-filling role in the decentralised international legal order, to large extent
lacking centralised enforcement mechanisms. By applying international law in the
cases before them, domestic courts bring international law to life and contribute to
enforcing it. In line with Georges Scelle’s theory of dédoublement fonctionnel (French:
‘functional splitting’),? domestic judges thus not only fulfil a judicial function at the
domestic level; they also have an international judicial function.* They thus arguably
contribute to strengthening the international rule of law.? In recent years, due to the
increased activity of international tribunals and the regulatory activities of international
organisations, domestic courts not only deal with international treaties and custom, but
they increasingly also have to decide cases in which international judicial decisions or

2 Recently, cases in which domestic courts contradict their

secondary rules play a role.
international counterparts or refuse to apply international law seem to occur more

frequently (see C.IL).

In practice, besides the question whether international law has gained validity, there are
a number of other questions that determine if courts can become active as ‘enforcers’
of international law and, consequently, the role international law may effectively play
in the domestic sphere. To begin with, some questions are considered non-justiciable
(i.e. not in the competence of courts to decide). By way of example, in some States,
primarily the US and the UK, the ‘act of State doctrine’ still applies. According to this
doctrine, which is related to State immunity, handling international affairs falls within
the exclusive ambit of the executive branch, and thus certain issues fall outside of what
courts can decide.”

Another question also concerning the separation of powers, in this case towards
the legislative branch, is the question whether international law is directly applicable
(‘self-executing’). Under this doctrine, courts or administrative agencies test

if they are allowed to apply an international legal provision directly, that is,

22 Institut de droit international, “The Activities of National Judges and the International Relations of their State’
(7 September 1993) <www.idi-iil.org/app/uploads/2017/06/1993_mil 01_en.pdf> accessed 21 August 2023.

23 Georges Scelle, ‘Le phénomeéne juridique du dédoublement fonctionnel” in Walter Schitzel and Hans-Jtirgen
Schlochauer (eds), Rechtsfragen der Internationalen Organisation. Festschrift fiir Hans Wehberg (Verlag Klostermann
1956) 324.

24 Yuval Shany, ‘Dédoublement fonctionnel and the Mixed Loyalities of National and International Judges’
in Filippo Fontanelli, Giuseppe Martinico, and Paolo Carrozza (eds), Shaping Rule of Law Tiough Dialogue:
International and Supranational Experiences (Europa Law 2010) 29.

25 André Nollkaemper, National Courts and the International Rule of Law (OUP 2011).

26 On judicial decisions and resolutions of international organisations as sources of law, see Kunz, Lima, and
Castelar Campos, § 6.4, in this textbook.

27 Fausto de Quadros and John Henry Dingfelder Stone, ‘Act of State Doctrine’ (Max Planck Encyclopedia of
International Law, April 2021) paras 1, 6.
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without the need for further specification or implementation through legislative
or administrative measures.”® Even though the question under which conditions
international law is directly applicable primarily is a question of domestic law, as
confirmed by the ICJ in Avena,” courts around the globe have developed similar
criteria.”® Among these criteria, the precision of a norm is often decisive.®’ This

is because if a norm is imprecise, it is considered incomplete and in need

of implementation, or indeed being ‘executed’, before it can be applied to
concrete cases.

Finally, a question which is highly relevant in practice concerns the rank of international
law within the domestic norm hierarchy.** This question becomes relevant in cases of
norm conflicts between international and domestic law which occur frequently and

in times of globalisation arguably even more so, as discussed in the next section. If
domestic law prevails in such a case, international law will remain ineffective. However,
domestic courts have found ways to avoid conflicts, such as through the consistent
interpretation of domestic law in light of international law.*

Il. RECENT DEVELOPMENTS: '‘BACKLASH’ AGAINST
INTERNATIONAL LAW?

In the decentralised international legal system, great hope is being placed on domestic
courts. Yet, over the last years, there seems to be an increasing number of cases in which
domestic courts explicitly refuse to apply international law and/or follow judgments

of international courts. These cases have sometimes been called cases of ‘principled
resistance’.* To be sure, it is not a new phenomenon that domestic courts clarify that,
while they are open to international law and willing to contribute to its enforcement,
there are certain limits. In Europe, many high courts have reserved the right to ‘defend’ a
certain constitutional core against the ‘intrusion’ of European and international law, with
the Solange I case of the German Federal Constitutional Court being a famous example.*

28 Karen Kaiser, “Treaties, Direct Applicability’ (Max Planck Encyclopedia of International Law, February 2013) para 1.

29 Request for Interpretation of the Judgment of 31 March 2004 Case Concerning Avena and Other Mexican Nationals
(Mexico v. United States of America) (Judgment) [2009] IC] Rep 3 [44].

30 Yuji Iwasawa, ‘Domestic Application of International Law’ (2016) 378 RdC 9, 157-158.

31 Ibid 172.

32 On norm hierarchy, see Eggett, § 6.D., in this textbook.

33 On consistent interpretation, see Nollkaemper (n 25) chapter 7.

34 Fiona de Londras and Kanstantsin Dzehtsiarou, ‘Mission Impossible? Addressing Non-Execution Through
Infringement Proceedings in the European Court of Human Rights’ (2017) 66 ICLQ 467. For a critical answer,
see Alice Donald, ‘Tackling Non-Implementation in the Strasbourg System: The Art of the Possible?’ (EJIL:
Talk!, 28 April 2017) <www.ejiltalk.org/tackling-non-implementation-in-the-strasbourg-system-theart-of-the-
possible/> accessed 21 August 2023. See also Marten Breuer, ‘ “Principled Resistance” to ECtHR Judgments:
Dogmatic Framework and Conceptual Meaning’ in Marten Breuer (ed), Principled Resistance to ECtHR
Judgments — A New Paradigm? (Springer 2019).

35 (1974) BVerfGE 37, 271 BvL 52/71 (German Constitutional Court); for more examples, see Peters, ‘The
Globalization of State Constitutions’ in Janne E Nijman and André Nollkaemper (eds), New Perspectives on the
Divide between National and International Law (OUP 2007) 266-267.
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Yet, the number and diversity of these cases seem to be growing.*® Today, they seem to
span many jurisdictions and issue areas of international law. Much-discussed examples
include the Italian Constitutional Court, which in 2014 decided that the implementation
of the judgment of the International Court of Justice in the Jurisdictional Immunities

case’ would among other things violate the Italian constitution. It declared the law
implementing the judgment to be unconstitutional, and, as a consequence, the ICJ
judgment has not been implemented to this date.® In human rights law, examples include
the Argentinian Supreme Court, which in 2017 refused to follow the Inter-American
Court of Human Rights in the case of Fontevecchia and D’ Amico,” and the Russian
Constitutional Court, which even developed a certain ‘control of constitutionality’ of

judgments of the European Court of Human Rights (later translated into legislation).*

In many cases courts rely on constitutional norms, including fundamental rights, when
refusing to follow international law.*' Rather than violating the rule of law, they thus
seem to believe that they act in the interest of the rule of law. While these cases are
often perceived as a setback or ‘backlash’ against international law, this suggests that the
reality is more complicated.** To be sure, in some cases the invocation of constitutional
law might simply be a pretext not to follow an undesired international norm. Overall,
however, it is undeniable that with the massive growth of international regulation in
quantitative terms and the proliferation of international courts, clashes between legal
orders have simply become more frequent.” Domestic courts can thus find themselves
in a dilemma: on the one hand, they are ‘servants’ to international law within the
domestic realm and act as pivotal safeguards for its effectiveness. On the other hand,

they remain ‘answerable to the dictates of applicable domestic law’.*

There are no simple answers to this dilemma. To give precedence to the domestic
constitution as a matter of principle might not be the best solution in times of global
governance. A more flexible approach, allowing to balance the different rights and

36 On this in more detail, see Raffacla Kunz, ‘Judging International Judgments Anew? The Human Rights Courts
Before Domestic Courts’ (2019) 30 EJIL 1129.

37 Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) (judgment) [2012] IC] Rep 99.

38 See on this stalemate Valentina Volpe, Anne Peters, and Stefan Battini (eds), Remedies against Immunity?
Reconciling International and Domestic Law after the Italian Constitutional Court’s Sentenza 238/2014 (Springer
2021).

39 (2017) 368/1998 (34-M)/CS1 (Supreme Court Argentina).

40 (2015) 21-P/2015 (Constitutional Court Russia).

41 See also Fulvio Palombino, ‘Compliance with International Judgments: Between Supremacy of International
Law and National Fundamental Principles’ (2015) 75 HJIL 503; Stefano Battini, ‘E costituzionale il diritto
internazionale?” (2015) 3 Giornale di diritto amministrativo 367; Anne Peters, ‘Supremacy Lost: International
Law Meets Domestic Constitutional Law’ (2009) 3 ICL Journal 170.

42 See e.g. Mikael Rask Madsen, Pola Cebulak, and Micha Wiebusch, ‘Backlash against International Courts:
Explaining the Forms and Patterns of Resistance to International Courts’ (2018) 14 JLC International 197.

43 See also Kunz (n 36) 1157; Nico Krisch, ‘Pluralism in International Law and Beyond’ in Jean d’Aspremont and
Sahib Singh (eds), Concepts for International Law. Contributions to Disciplinary Thought (Edward Elgar 2019) 691.

44 Rosayln Higgins, ‘National Courts and the International Court of Justice’ in Mads Adenas and Duncan
Fairgrieve (eds), Tom Bingham and the Tiansformation of the Law: A Liber Amicorum (2009) 417.
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interests at stake in each case, might better fit today’s complex legal reality. In some
cases, the application of international law might lead to more just outcomes even if
domestic law stands in the way, for example the reopening of a domestic court ruling
if the underlying procedure violated human rights standards even if domestic law does
not foresee such a possibility. On the other hand, in some situations the application of
international law may lead to unreasonable outcomes.* This reflects a more pluralist
vision of legal orders: today’s complex legal situation has prompted scholars to suggest
new conceptualisations of the relationship between international and domestic law,
conceptualisations that recognise multiple legal systems with competing claims to
authority and no clear point of reference.*

D. DOMESTIC LAW IN INTERNATIONAL
COURTS

Domestic courts as State organs contribute to fulfil the international legal duties of
their States when applying international law. Conversely, international courts cannot
be said to contribute to fulfilling a broader duty when engaging with domestic law.
Against this background, it is not surprising that international courts have been
reluctant to apply domestic law. The Permanent Court of International Justice has
famously stated that ‘municipal laws are merely facts which express the will and
constitute the activities of States’.*

Today, however, it is well recognised that domestic law also plays a role on the
international plane. This is obvious when it comes to the creation of international law:
domestic legislation is at the heart of general principles of law,* and the decisions of
domestic courts may constitute State practice, thus contributing to the formation of
customary international law.* It has furthermore been argued that ‘domestic law is
sometimes a necessary component in the functioning of an international rule itself: the
determination of nationality for the purposes of diplomatic protection or the definition

of the rights of a shareholder are prime examples’.>

But the relevance of domestic law on the international plane does not end there. It
has been shown that the structural changes of international law, moving away from

45 See Kunz (n 36) in more detail and with further references.

46 For an overview, see Krisch (n 43).

47 Certain German Interests in Polish Upper Silesia (Merits) PCIJ Rep Series A No. 7.

48 On general principles, see Eggett, § 6.3, in this textbook.

49 See, for example, ILC, ‘Second Report on the Identification of Customary International Law, Michael Sir
Wood, Special Rapporteur’ (Sixty-Sixth Session, 5 May—6 June and 7 July—8 August 2014) UN Doc A/
CN.4/672, para 34; Philip M Moremen, ‘National Courts Decisions as State Practice: A Transjudicial
Dialogue?’ (2006) 32 North Carolina Journal of International Law 259; Wolfgang Friedmann, ‘The Use
of “General Principles” in the Development of International Law’ (1963) 57 AJIL 279. On customary
international law, see Stoica, § 6.2, in this textbook.

50 Daniel Peat, Comparative Reasoning in International Courts and Tribunals (CUP 2019) 51.
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purely inter-State issues towards more and more areas previously only regulated by
domestic law, has not only led to a more frequent application of international law by
domestic actors, but more generally has had the consequence that ‘the line between
domestic and international law is increasingly blurred, with legal concepts, rules
and principles crossing freely between the two spheres’.>' Today, just as international
law plays a role for domestic courts, the same is true the other way around. While
inter-State courts, such as the ICJ, are still cautious in relying on domestic law, in
other areas of law, domestic law is an integral part of the legal system, such as in

the ‘margin of appreciation’ doctrine of the European Court of Human Rights
(ECtHR).* This doctrine allows the Court to take into account developments at
the domestic level; only if there is a certain consensus among member States will

it intervene. The ECtHR has furthermore made it clear that the interpretation

and development of the Convention standards is a joint endeavour, a ‘shared
responsibility” between domestic courts and the ECtHR.*® In some cases, it has even
been criticised for allegedly ‘giving in’ to domestic actors in the face of political
pressure, risking to lose credibility.>*

E. CONCLUSION

The question how the relationship between domestic law and international law should
be conceptualised, and how concrete cases of conflict between the two bodies of law
should be resolved, remains live and practically relevant until today. This chapter has
shown that in times of global governance, domestic and international law are not neatly
separated legal orders, but rather strongly intertwined and mutually influential. With
the body of international law growing quantitatively and expanding into more issue
areas previously regulated solely by domestic law, the legal reality has become more
complex. Seeking to provide clarity and stability, some domestic courts have started to
develop new criteria on how to deal with international law. One common thread is
that they give precedence to the domestic constitution. While it seems to be too
far-reaching to see this as a ‘backlash’ against international law, it is questionable
whether the approach is suited to today’s legal reality. A more flexible approach,
reflecting pluralist conceptualisations of the relationship between legal orders, although
less clear than strict conflict rules and hierarchies, might fit better, for it allows to
balance the different rights and interests at stake in each case.

51 Ibid 3.

52 See on this in detail ibid.

53 ECtHR, ‘Implementation of the Judgments of the European Court of Human Rights: A Shared Judicial
Responsibility?” (31 January 2014) <www.echr.coe.int/Documents/Seminar_background_paper_2014_ENG.
pdf> accessed 21 August 2023; Janneke Gerards, “The European Court of Human Rights and the National
Courts: Giving Shape to the Notion of “Shared Responsibility”
Implementation of the European Convention of Human Rights and of the Judgments of the ECtHR in National Case-Law
(Intersentia 2014).

54 European Court of Human Rights, Hutchinson v The United Kingdom (Judgement) [2017] App No 57592/08,

Dissenting Opinion of Judge Pinto de Albuquerque [38].

*in Jenneke Gerards and Joseph Fleuren (eds),
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BOX 5.3 Further Readings and Further Resources
Further Readings

e A Nollkaemper, National Courts and the International Rule of Law
(OUP 2011)

e M Rask Madsen, P Cebulak, and M Wiebusch, ‘Backlash Against International
Courts: Explaining the Forms and Patterns of Resistance to International
Courts’ (2018) 14 JLC International 197

e R Kunz, 'Judging International Judgments Anew? The Human Rights Courts
Before Domestic Courts’ (2021) 30 EJIL 1129

Further Resources

R Kunz, A Chehtman, and K O'Reagan, ‘From Compliance Partners to
Gatekeepers? The Role of Domestic Courts in Interpreting and Enforcing
IHRL (Bonavero Discussion Group, 9 March 2021) <www.law.ox.ac.uk/events/
compliance-partners-gatekeepers-role-domestic-courts-interpreting-and-
enforcing-ihrl> accessed 29 August 2023
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