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BOX 4.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Understanding what research methods are in general
and knowing enough basics about different research methods employed in
international law to understand the sections on specific methods.

BOX 4.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 4.1 QR code referring to interactive exercises.

A. INTRODUCTION

As explained in the previous chapter on approaches to international law, methods are
the practices of doing research in application of a theory or the roadmaps to guide
the research process.? In contrast to other disciplines, academic conventions in legal

1 https://openrewi.org/en-projects-project-public-international-law-methodology/
2 Cf. Steven R Ratner and Anne-Marie Slaughter, ‘Appraising the Methods of International Law: A Prospectus
for Readers’ (1999) 93 AJIL 291, 292.
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scholarship do not always call for an explicit engagement with method. This can
make legal scholars uncomfortable when asked to articulate their methods explicitly.?
However, the only way to ensure that what you are producing is scholarship and not
just a random collection of thoughts and opinions is to be clear and transparent about
the questions you are asking, the material you are examining, and the process you

are employing to ensure a systematic examination of said material. This introductory
section reflects on different uses of the term ‘method’, offers an entry-level account
of what it means to choose your research question, data, and method in the narrower
sense, and provides a glimpse into differences between doctrinal, critical, and
interdisciplinary methods. The following sections, then, provide further insights into
case analysis and interdisciplinary methods.

B. WHAT IS METHOD?

The term ‘method’ can be understood in a broader sense to encompass the entire
research process or in a narrower sense to refer specifically to the systematic examination
of the material.* The first two steps of the research process, defining the research
question and gathering relevant material (or ‘data’), are often referred to as the research
design. Unease among legal scholars when it comes to methods is not only caused by the
fact that lawyers often are not explicitly trained in methods, but also because descriptions
of methods — including this one — create the (often false) impression that the research
process is neatly organised into sequential steps. Presenting the employed method as if it
followed clear steps from the beginning is important, because it allows other researchers
to appreciate and evaluate the research. However, if you feel like you are constantly
jumping between choosing which theorists to rely on, which data to gather and how;,
changing your research question as you go along, you are not alone. It is perfectly
normal to switch between different steps and re-adjust the research question even during
the analysis phase. The key factor is to have a flexible and transparent system in place that
can be adjusted as needed, rather than conducting research in a random or haphazard
manner, as that would undermine its integrity and validity.

Furthermore, distinguishing between terms like method, methodology, approach, and theory
is not always straightforward. Not only do people use these terms in various ways, but
even when attempting to adhere to a specific distinction, there is often overlap and
interplay among them. In the context proposed here, methodology refers to a set of
epistemological and ontological assumptions, while theory or approach stems from
these assumptions and provides a theoretical framework. Method, on the other hand,
describes the practical application of the theory — a roadmap for addressing a specific

3 Eliav Lieblich, ‘*“You Keep on Using That Word” — On Methods in (International) Legal Scholarship (Part I)’
(Opinio_Juris, 21 March 2022) <http://opiniojuris.org/2022/03/21/symposium-on-early-career-international-
law-academia-you-keep-on-using-that-word-on-methods-in-international-legal-scholarship-part-i/> accessed
26 August 2023.

4 Cf. Sundhya Pahuja, ‘Methodology: Writing About How We Do Research’in Rossana Deplano and Nicholas
Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021) 63—64.
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research question using the chosen theoretical framework. However, it is important to
note that theory and method influence each other. They are interconnected elements
that shape and inform the research process.

By acknowledging the non-linear nature of research and the overlapping nature of
terms like method, methodology, approach, and theory, scholars can adopt a more
flexible and adaptive mindset. This allows researchers to embrace the iterative nature of
the research process — at least in qualitative research, where adjustments and refinements
are made based on emerging insights and findings. The goal is to establish a systematic
and transparent process that ensures the rigour and credibility of the research while
remaining open to modifications and adaptations as necessary.

C. RESEARCH DESIGN AND METHOD
I. IDENTIFYING A RESEARCH QUESTION

To embark on a research project, it is essential to identify a research question.® Having
a research question differs from having a general area of interest. You may start with

a topic you are interested in, perhaps because you see something happening in the
world and you want to understand it in order to be able to change it, for example,
violence at the European, US, or Australian borders. To narrow down your focus,

you need to explore existing literature and identify the questions that other scholars
have asked within this topic. While conducting literature searches on platforms like
Google or Google Scholar can be a starting point, it is more advisable to use library
catalogues for a comprehensive and ethical approach. As you delve into the literature,
it is crucial to recognise that you will never read everything that has been written on

a topic. To discern which bodies of literature to focus on, you should actively choose
the conversations you want to engage with and contribute to. This coincides with
identifying and refining your research question. Different conversations may encompass
distinct sets of questions. For instance, one set of questions may revolve around
determining the legality of the behaviour of the Greek coastguard in preventing people
from reaching European shores. Another set of questions may explore how international
law enables border violence, examine how people resist such violence, where the law
creates or leaves space for such resistance, and how resistance is, in turn, usurped by
dominant narratives. By choosing which conversations to actively engage in, you can
gauge when you have read enough. It is acceptable to have a cursory overview of
conversations you are not directly engaging with, but you should thoroughly immerse
yourself in the conversations you wish to contribute to, ensuring you have something

(82

Cf. Eliav Lieblich, ‘“You Keep on Using That Word” — On Methods in (International) Legal Scholarship
(Part II)’ (Opinio Juris, 22 March 2022) <http://opiniojuris.org/2022/03/22/symposium-on-early-career-
international-law-academia-you-keep-on-using-that-word-on-methods-in-international-legal-scholarship-
part-ii/> accessed 26 August 2023.

6 For an excellent instruction on this, see Pahuja (n 4) 67 et seq.
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new or insightful to add. Additionally, a point of saturation can be reached when you
consistently encounter the same references in new literature, indicating that you have
covered a significant portion of the existing scholarship.

II. CHOOSING YOUR DATA

Once you have (provisionally) formulated your research question, the next step is to
gather the relevant material that will aid in answering it. This involves selecting the
data, that is, gathering the body of information that you will later analyse to answer
your research question. Even though the term ‘data’ evokes numerical information, it
can actually be any kind of information, including court cases, legal writings, archival
materials, interviews, field notes, or information retrieved from pre-existing databases.
It is important to note that the process of choosing your data is intertwined with the
iterative development of your research question and with the choice of method in the
narrower sense.

Il. METHOD

In the narrower sense, method refers to the systematic practices used to analyse the
selected data in a transparent and structured manner. This stage involves applying the
chosen theoretical framework to the data to answer the research question effectively.
Methodological choices may vary depending on the nature of the research project,
ranging from quantitative methods for statistical analysis to qualitative approaches for
textual or interpretive analysis. It is crucial to articulate your method clearly, ensuring
that your research process remains rigorous and well founded.

D. DOCTRINAL, CRITICAL, AND
INTERDISCIPLINARY METHODS
IN INTERNATIONAL LAW

Doctrinal scholarship is the classical method employed in legal research to identify and
interpret legal norms by analysing existing case law and engaging with the works of
other doctrinal scholars. This approach emphasises the examination of legal principles
and doctrines to understand ‘what the law is’. Methodological soundness, in this
context, consists in employing argumentative structures that can convince the target
audience of the claim’s ‘legal correctness’.” Within doctrinal scholarship, case analysis
stands out as one of the most important methods.® By closely examining judicial
decisions, legal researchers gain insights into the development, interpretation, and
application of legal rules.

7 Martti Koskenniemi, ‘Methodology of International Law’ (Max Planck Encyclopedia of International
Law, November 2007) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-¢1440> accessed 26 August 2023, para 1.

8 See Milas, § 4.1, in this textbook.
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In contrast to doctrinal scholarship, critical scholarship focuses on questioning and
critiquing the underlying assumptions of legal doctrine and practice. It delves into
how the law is embedded in, upholds, and operates within societal structures, how it
distributes material resources, consolidates power dynamics, legitimises violence, and
perpetuates domination.

Interdisciplinary methods can be utilised in both doctrinal and critical legal scholarship.’
Integrating insights from other disciplines, such as sociology, anthropology, political
science, or economics, can enrich the understanding of legal phenomena. This
interdisciplinary approach allows legal scholars to analyse the law in a broader societal
context, uncover hidden power dynamics, and explore alternative perspectives.

E. CONCLUSION

Understanding and employing the methods behind public international law research is
crucial for producing rigorous and insightful scholarship. Although the research process
may not adhere strictly to a linear sequence of steps, articulating your research question,
consciously choosing your data, and implementing a structured analysis are essential
elements of methodological soundness. The following sections on case analysis and
interdisciplinarity provide more concrete examples of the multitude of methods that can
be employed for international legal research.

BOX 4.3 Further Readings

Further Readings

e S Pahuja, 'Methodology: Writing About How We Do Research’ in Rossana
Deplano and Nicholas Tsagourias (eds), Research Methods in International
Law: A Handbook (Edward Elgar 2021) 60

e R Deplano and N Tsagourias (eds), Research Methods in International Law:
A Handbook (Edward Elgar 2021)

e E Lieblich, '"How to Do Research in International Law? A Basic Guide for
Beginners’, 62 Harvard Journal of International Law (2021) 42

§§§

9  See Steininger and Paige, § 4.2, in this textbook.
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§ 4.1 CASE ANALYSIS
MAX MILAS

BOX 4.1.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: Evaluating the relevance of cases in international law;
researching international cases; applying cases depending on role and
objective.

A. INTRODUCTION

Cases are not only a ‘subsidiary means for the determination of rules of law’ in
international law (article 38(1)(d) ICJ Statute'?), but also an influential means of
communication in legal practice and research. For this reason, it is even more
surprising that all popular public international law textbooks include a section on the
relevance of cases'' but none on how to engage with judicial decisions. This section
attempts to change that by discussing the relevance of cases, presenting tools to
research cases, and introducing methods to use cases in international law. In doing so,
this section aims to guide students through exams, term papers, and moot courts in
which case law analysis is key.

B. RELEVANCE OF CASES
IN INTERNATIONAL LAW

According to the traditional reading, cases'? are one of the four main sources to
determine rules of international law."® Both judges and scholars of international law deal
extensively with prior domestic and international decisions. Finding and analysing cases
is therefore one of the main tasks of international lawyers.

10 Statute of the International Court of Justice (adopted 17 December 1963, entered into force 31 August 1965)
993 UNTS 33.

11 James Crawford, Brownlie’s Principles of Public International Law (8th edn, OUP 2012) 37—41; Malcolm N Shaw,
International Law (8th edn, CUP 2017) 81-83; Gleider I Hernandez, International Law (OUP 2019) 32-53,
305-316; Jan Klabbers, International Law (3rd edn, CUP 2021) 40-42, 155-181.

12 On judicial decisions as sources of international law, see Kunz, Lima, and Castelar Campos, § 6.4, in this
textbook.

13 On sources of international law, see Eggett, Introduction to § 6, and the following sections on specific sources

of international law in this textbook.
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I. DECISIONS OF INTERNATIONAL ADJUDICATIVE BODIES

On a strict reading of article 38(1)(d) ICJ Statute, judicial decisions are only
subsidiary sources of international law.'* At first glance, the absence of a formal
concept of precedent confirms this reserved importance.” This, however, belies
the realities of international law. Courts base their decisions on previous cases

!¢ scholars use cases to adjust their approaches to the

to build a coherent system,
realities of international law, and commissions use cases when codifying law."”
This applies not only to judicial decisions but also to decisions of quasi-judicial

bodies."

International law involves different types of applicants and procedures.” In most
proceedings before international courts like the ICJ and the International Tribunal

for the Law of the Sea (ITLOS),” two States? are in dispute. Private parties can file
complaints against States before international human rights courts® and investment
protection tribunals.” Additionally, prosecutors can file cases against individuals before
international criminal courts.* Finally, international organisations® and States can seek
advisory opinions from international tribunals.

Cases consist of up to four parts. Preliminary objections address the court’s jurisdiction,
the plaintiff’s ability to bring the case to trial (standing), and other admissibility
requirements. Under merits, courts present their reasoning and the result of the case.
Under reparations, most courts specify the consequences of their judgment (e.g. reversal
of measures, payment of reparations). Under interpretation, courts may, at the request of
the applicant, clarify how a judgment is to be interpreted and whether the respondent
has fulfilled their obligations.

14 Article 38(1)(d) provides that “The Court . . . shall apply: subject to the provisions of Article 59, judicial
decisions . . ., as subsidiary means for the determination of rules of law’; see also Cameroon v Nigeria: Equatorial
Guinea intervening) [Preliminary Objections] 275 (ICJ) [28].

15 Article 59 of the ICJ Statute, article 46(1) ECHR, articles 68(1) ACHR, article 33(2) Statute of the
International Tribunal for the Law of the Sea.

16 The ICJ often argues with well-established case law. See United States Diplomatic and Consular Staff in ‘Tehran
(United States v Iran) [1980] IC] Rep 3 [33].

17 The ILC heavily relied on the ICJ’s decision in Gabéikovo-Nagymaros Project (Hungary v Slovakia) [1997] IC] Rep
7 to codify the state of necessity in its Draft Articles on Responsibility of States for Internationally Wrongful
Acts; see ILC, ‘ARSIWA Commentaries’ (2001) article 25, paras 11, 15, 16, 20.

18 The ICJ even considered the Human Rights Committees’ interpretation of the ICCP in its Ahmadou Sadio
Diallo (Republic of Guinea v Democratic Republic of the Kongo) (Preliminary Objections) [2007] ICJ] Rep 582 [66].

19 On dispute settlement in international law, see Choudhary, § 12, in this textbook.

20 On the law of the sea in general, see Dela Cruz and Paige, § 15, in this textbook.

21 On States, see Green, § 7.1, in this textbook.

22 On international human rights courts, see Milas, § 21.1, in this textbook.

23 On international investment law, see Hankings-Evans, § 23.1, in this textbook.

24 On international criminal law, see Ciampi, § 22, in this textbook.

25 On international organisations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.



118 MAX MILAS

Il. DOMESTIC CASES IN INTERNATIONAL LAW

Even though domestic court decisions are also covered by article 38(1)(d) ICJ Statute,?
international courts rarely cite them. While international decisions are usually cited

to ensure a supposed uniformity of the international legal order, the use of domestic
decisions often serves to prove customary international law?’ and to secure States’
acceptance. By discussing domestic decisions, courts signal to States that their legal

traditions are being taken seriously.?

Studies on citation practices of international courts and textbooks show a bias towards
cases from Australia, Canada, China, France, Israel, South Africa, the United Kingdom,
and the United States, whereas cases from jurisdictions outside the Global North are
scarcely cited.”

Admittedly, there are plausible reasons for this: in some cases, only decisions from
certain jurisdictions will exist, decisions in English are easy to understand for
most international lawyers, many databases contain only judgments from these
jurisdictions, and the style of reasoning of these courts is similar to the style of
reasoning taught in international law departments around the world.” However,
this prevalence of English-language decisions in citations is not inevitable, but

the result of historical inequalities within the international system. Over the past
400 years, European States have imposed their legal systems on countries on every
continent. Today, English is the working language in international institutions, and
English-language publications are expected by international law scholars in many
regions of the world.” Considering these colonial roots of the bias in favour of
English-language decisions, a thorough research on domestic decisions should not
only try to use decisions of a certain group of States but instead should strive for
representativeness.™

26 Mads Andenas and Johann Ruben Leiss, “The Systemic Relevance of “Judicial Decisions” in Article 38 of the
ICJ Statute’ (2017) 77 HJIL 907, 951-952, 958, 966.

27 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) [2012] IC] Rep 99 [64, 68, 71-75, 76,
78, 83, 85, 90, 96, 118]; see also International Law Commission, ‘Identification of Customary International
Law’ (2016) UNGA A/CN.4/691.

28 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] IC] Rep 3 [56-58].

29 Katerina Linos, ‘How to Select and Develop International Law Case Studies: Lessons from Comparative Law
and Comparative Politics’ (2015) 109 AJIL 475, 476; Erik Voeten, ‘Borrowing and Nonborrowing Among
International Courts’ (2010) 39 Journal of Legal Studies 547, 558-568; Anthea Roberts, Is International Law
International? (Vol 1, OUP 2017) 167-172.

30 Linos (n 29) 476.

31 Odile Ammann, ‘Language Bias in International Legal Scholarship: Symptoms, Explanations,
Implications and Remedies’ (2022) 33 European Journal of International Law 821; Justina Uriburu,
‘Between Elitist Conversations and Local Clusters: How Should We Address English-Centrism in
International Law?’ (Opinio Juris, 2 November 2020) <http://opiniojuris.org/2020/11/02/between-
elitist-conversations-and-local-clusters-how-should-we-address-english-centrism-in-international-law/>
accessed 26 July 2023.

32 Andenas and Leiss (n 26) 965.
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BOX 4.1.2 Advanced: Case Selection

Including all countries of the world in the research of domestic court decisions

is neither feasible in terms of time nor valuable in terms of insights. Instead,
students may strive for theoretically informed sampling. This requires a three-
step approach: first, students define their object of interest as precisely as
possible (e.g. State practice regarding prosecuting institutionalised mass
atrocities). Second, students search for States that faced similar problems in their
history. Third, students group the relevant States by ‘legal families’, geographic
region, economic and political systems, and their position within international
power structures. Last, students select a representative State from each possible
combination for their analysis. The reasons for selection should be presented
transparently.

C. RESEARCHING CASES
IN INTERNATIONAL LAW

Generally, case law analyses have two different starting points. In the first type

of question, students are asked to respond to a general question of international
law. Students can only answer this question convincingly if they also engage with
international and domestic cases.

BOX 4.1.3 Example: General Question of International Law

Are entry restrictions against foreigners permissible under international law if
they serve to combat the COVID-19 pandemic?

In the second type of question, students must answer a case-specific question. Although
this question seems to refer only to one case, students can only answer this question
persuasively if they also consider comparable cases.

BOX 4.1.4 Example: Case-Specific Question

Why did the ICJ reject State responsibility of Serbia and Montenegro for acts in
Srebrenica in the Bosnian Genocide Case?

33 Linos (n 29) 479—480.
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Thus, for both types of questions, students must find the applicable case law
for persuasive reasoning. For this, students can resort to libraries and online
databases.

I. FINDING CASES IN LIBRARIES

The most obvious but also the most challenging sources for researching case law are
law reports. Their main advantage is that they reflect the case law comprehensively
and authentically. The major disadvantage, however, is that law reports are often only
available in print. The following list provides an overview of the most common law
reports in international law:

® Covering almost all fields of case law in international law:
® [nternational Law Reports (CUP)
® Oxford Reports on International Law

¢ Covering international case law from 1929 to 1945: Annual Digest of Public International
Law Cases

® Decisions of the International Court of Justice: UN Summaries of Judgments, Advisory
Opinions and Orders of the International Court of Justice

® International arbitral and judicial awards: United Nations Reports of International Arbitral
Awards

® Decisions of UN judicial bodies: United Nations Juridical Yearbook

® Law of the sea: ITLOS Annual Reports

® Cases in the European human rights system: Tim Eicke (ed.), European Human Rights Reports.

Many international law journals also contain sections summarising and assessing
cases. However, they contain only a sample of current decisions, and they

focus usually on analysing individual aspects of cases. For this reason, journals are
recommended sources of inspiration for case law analysis only after students have

already found the relevant cases.

Il. FINDING CASES IN ONLINE DATABASES

Nowadays, online databases exist for almost all international courts. Most of
these databases enable machine-readable research and parsing of case law. This
allows students to filter case law by terms, topics, rules, and years to find the
most relevant cases as quickly as possible. For this reason, online databases should
usually be the starting point for case law research. To avoid mistakes in quoting
and citing, students may use the court’s own databases for citations and footnotes.
For initial research, third-party databases are better suited. These databases

often contain more precise options for filtering. The following table provides

an overview of online databases for international courts, tribunals, commissions,
and committees:
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Comprehensive Economic
databases International courts  Human rights bodies law bodies
WorldCourts Permanent Court of University of Minnesota,  International

World Legal
Information
Institute

JusMundi

Max Planck
Encyclopedias
of International
Law

International Justice:
Series A for Judgments
until 1930, Series B for
Advisory Opinions until
1930, and Series A/B for
Judgments, Orders and
Advisory Opinions from
1931

International Court

of Justice: List of All
Cases database

International criminal
courts:

ICC Legal Tools
Database

International Tribunal
for the Law of the Sea:
ITLOS Document
Search

Human Rights Library for

almost all international

human rights adjudicative

bodies

UN human rights system:

e UN Treaty Body
Database

e OHCHR Jurisprudence

Database for United

Nations Treaty Bodies

e UN Human Rights

Bodies Database
ECtHR's HUDOC
database for the
European human rights
system

Inter-American human

rights system:

e |JACmHR’s Reports on
Cases

e Judgments of the
IACtHR database

e Loyola of Los Angeles

International and
Comparative Law

Review's Inter-American
Court of Human Rights

Project database
e |USLAT Database on
the Inter-American
human rights system
¢ SUMMA Database on
the Inter-American
human rights system

Commercial
Law:

Case Law on
UNCITRAL
Texts
database

International
Centre for
Settlement of
Investment
Disputes:
ICSID
database

International
trade dispute
settlement
bodies:

WTO Dispute
Documents
database
Intellectual

Property Law:
WIPO Lex
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Comprehensive Economic
databases International courts ~ Human rights bodies law bodies
World Court African human rights

Digest system:

e Cases of the African
Court on Human and
Peoples’ Rights

e Communications of the
African Commission on
Human and Peoples’
Rights

e Database and
commentary on
jurisprudence of the
African Court on
Human and Peoples’
Rights

e African Human Rights
Case Law Analyser

To use databases effectively, students may think of key phrases that precisely describe
the problem. Sometimes, the relevant phrases already emerge from the questions.

Our first example asks about the legality of entry restrictions under international

law, so that students could search for keywords like ‘entry restrictions’ and their
synonyms. However, this is usually not sufficient to find all relevant cases. Students
may also search for secondary literature in parallel, using search engines, library
catalogues, encyclopedias, search engines of the major international law publishers,
and international law blogs.** After this secondary literature review, students can gain a
deeper understanding of the legal issues and refine their keywords accordingly.

For instance, our second example asks solely about the lack of State responsibility of
Serbia and Montenegro. Searching for the broad term ‘State responsibility’ would be
tedious and yield irrelevant results. Instead, students may first read the relevant case
(Bosnian Genocide Case) and literature to identify key legal issues. After this, they
can narrow down their search to specific phrases like ‘effective control’ and ‘overall
control’.

As international adjudicative bodies draw inspiration from decisions outside their own
system, students should also look for comparable problems and decisions in other fields
of international law.” Throughout the research process, students may repeat their
research several times using adjusted keywords as their knowledge increases.

34 E.g. AfricLaw, Afronomics, EJIL: Talk!, Just Security, Lawfare, Legal Form, Opinio Juris, TWAILR, Voelkerrechtsblog.
35 See section B.
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D. USING CASES IN INTERNATIONAL LAW

To apply the cases, students should first understand the case and then determine the
relevance of the case for their assignment and argument.

I. UNDERSTANDING CASES

Case analysis starts with reading, annotating, and summarising it (at least in thought).
However, the reading as well as objects of markings and summaries differ depending on
the position and task of the student.

In international law, two distinct types of tasks require case analysis. In one case,
students must analyse cases strictly from a doctrinal perspective. This applies particularly
to moot courts and when students have to write a case brief or solve a case from a
judge’s standpoint. The focus of analysis should be on locating the cases in the broader
context of the relevant field of international law. Students can criticise decisions that
deviate from the established canon of the field. In most instances, however, students
should focus on distinguishing cases or establishing exceptions and qualifications

to rules derived from judgments. In the other case, students can analyse cases not

only doctrinally but also disruptively. This occurs when students analyse cases not as
(imaginary) members of an institution (be it as applicant/respondent or as a judge)

but as external observers (e.g. in a critical case analysis). In this task, students should
also locate the case in the broader context of the relevant field of international law.
However, the analysis does not end there. Instead, students can analyse the case in light
of decisions from other fields of international law, critical methodological approaches
(e.g. Third World Approaches to International Law™®), or interdisciplinary®” insights.
These two types of tasks represent two extreme positions of case analyses. In between,
there is a continuum of tasks that combine elements from both types.

1. Reading and Annotating a Case

Before reading the case for the first time, students may ensure that they understand the
assignment, as the type of task influences the approach of case analysis. In a second step,
students can use the techniques of ‘skimming’ and ‘scanning’® to obtain a first overview
of the case. Skimming offers a first glimpse of the overarching content of the judgment.
Instead of reading the entire judgment or entire paragraphs, students should focus on
the title, date of the decision, parties, subheadings, and the first and last sentences of
sections. Scanning helps to locate relevant passages within the judgment for further
reading. Students can use subheadings and first and last sentences of sections identified
during skimming to read only the relevant passages for answering the task. For example,

36 On Third World Approaches to International Law, see Gonzalez Hauck, § 3.2, in this textbook

37 On interdisciplinarity, see Steininger and Paige, § 4.2, in this textbook.

38 BBC Teach Skillswise, ‘Reading: Skimming and Scanning’ <www.bbc.co.uk/teach/skillswise/skimming-and-
scanning/zd39f4j> accessed 26 July 2023.
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if students are only interested in the legal reasoning, they may bypass parts describing
the facts and the proceedings. In a third step, students may read and annotate the case.
Annotations help to create a visual structure for easy reference later.

In the final step of reading and annotating, students may consider rereading the case

to review their annotations and prevent mistakes or oversights. Depending on the
assignment, it might be useful to read not only the case itself but also case summaries.
Many courts provide these summaries themselves, but also journals or encyclopaedias of
international law contain case summaries. By supplementing one’s own thoughts with
thoughts from other lawyers, one’s own idea of the case can be verified.

2. Summarising a Case

After several readings of the case, the case can be summarised at least in thought, and
for some assignments, in writing. As a rule, this step is not only relevant for examiners
but also for students. The case summary should comprehensively, but briefly, present
the most important aspects of the case. Only by this step can students verify whether
they have really understood the case. In addition, it serves to recall the case later
without much effort. Thus, the case summary, in addition to the case reading, is a key
prerequisite for using cases in international law.

Il. DETERMINING THE RELEVANCE OF A CASE

Before students apply the case, they should determine the relevance of the case for their
assignment. Judgments that, at first glance, support one’s argumentation should not be
used for one’s reasoning without hesitation. Likewise, cases that contradict one’s own
argumentation at first glance are not a final farewell to one’s own reasoning. Instead,
cases can be evaluated from doctrinal and critical perspectives before they are presented.
The appropriate combination of doctrinal and critical evaluation depends on the
assignment at hand and cannot be determined in the abstract.

1. Approaching Cases Doctrinally

From a doctrinal perspective, when students want to determine the relevance of the
case to their assignment and argument, they must first determine the case’s applicability
to the assignment. In addition, they may consider obiter dicta and individual opinions.

a) Distinguishing Cases

Before classifying a case as supporting or opposing their reasoning, students may
answer two questions. First, do the facts of the case correspond to the facts of the
assignment (so-called factual distinguishing)? Students must carefully compare the
facts of the case and the assignment’s facts to identify similarities that allow the rule
to be applied or differences that hinder it. Second, the legal elaborations in the case
may contain hidden qualifications or exceptions that preclude the application of a
seemingly fitting case or that justify applying an apparently unsuitable case (so-called
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legal distinguishing). Finally, reasoning in old cases can also be displaced by new legal
developments. Crafting a persuasive argument involves acknowledging the cursory
fit or lack thereof, and then explaining why the case does or does not fit. Avoid
characterising a case as mistaken; instead, rely on factual and legal distinguishing to
support your argument.”’

b) Obiter Dicta

Legal interpretations of courts that are not relevant for deciding the case (so-called obiter
dicta [Latin: ‘incidentally said’]) may also be considered in analysing cases. For example,
the ICJ defined opinio juris (Latin: ‘legal opinion’) in an obiter dictum in North Sea
Continental Shelf*" and defined obligations erga omnes (Latin: ‘towards all’) for the first
time in an obiter dictum in Barcelona Traction.*' In both instances, the legal reasoning
was not relevant to the outcome of the case, and yet both obiter dicta continue to
shape the international legal order to this day. However, even though no formal rule of
precedent exists in international law, obiter dicta often exert less persuasive authority on
other judicial bodies and should therefore be treated cautiously. For example, ITLOS

in Delimitation of the Maritime Boundary in the Bay of Bengal refused to apply an obiter
dictum of the IC]J in Teérritorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea.*

¢) Individual Opinions

Many domestic legal systems and almost all international adjudicative bodies (e.g. article
57 ICJ Statute) allow judges to attach individual opinions to the majority decision if
they disagree with the majority’s reasoning (so-called concurring opinion) or result
(so-called dissenting opinion).* Although individual opinions are not enforceable,

they can contribute to developing legal standards. Individual opinions can assist in
interpreting the majority opinion.* Concurring opinions often clarify or generalise the
court’s reasoning,® facilitating its application to similar cases. Dissenting opinions not
only reveal the rationale for the majority opinion but also offer criticism.

39 Michael Y Liu and others, A Guide to the Philip C Jessup International Law Moot Court Competition
(Chinese Initiative on International Criminal Justice 2014) 16; David M Scott and Ukri Soirila, “The Politics of
the Moot Court’ [2021] European Journal of International Law 1089-1092.

40 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal Republic of Germany v

Netherlands) (Judgement) [1969] ICJ Rep 3 [77].

Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) (Preliminary Objections) [1964] IC]

Rep 6 [33].

42 ‘Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v Honduras) [2007]

4

—_

ICJ Rep 659 [319]. Dispute Concerning Delimitation of the Maritime Boundary Between Bangladesh and Myanmar in
the Bay of Bengal (Bangladesh/Myanmar) [2007] ITLOS Rep 4 (ITLOS) [384].

43 See article 57 Statute of the ICJ, article 45(2) ECHR, article 14.3 DSU, article 30 Statute of the ITLOS.

44 Rainer Hofmann, ‘Separate Opinion: International Court of Justice (ICJ)’ (Max Planck Encyclopedia of
International Procedural Law, February 2018) <https://opil.ouplaw.com/display/10.1093/law-mpeipro/
€3414.013.3414/law-mpeipro-e3414> accessed 26 August 2023, para 48.

45 1CJ, ‘Comments of the International Court of Justice on the Report of the UN Joint Inspection Unit on
“Publications of the International Court of Justice” (1986) UN Doc A/41/591/Add.] para 11.
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2. Approaching Cases Critically

From a critical perspective, it is much more difficult to recommend generally accepted
approaches. However, one common feature of many critical approaches is to view
cases as social facts rather than legal ones. Critical approaches address, among other
aspects, the sociological conditions of human decision-making in adjudicative bodies,
(post-)colonial imprints and effects of decisions, the political economy, and ecological
consequences of judgments. While the application of these perspectives requires

an engagement with their basic methodological assumptions,* they usually enrich

a case law analysis enormously by unmasking the supposed neutrality of doctrinal
methods. Examples of critical engagement with cases include the ‘feminist judgment
movement’,* ‘trashing’ in the sense of critical legal studies,* and ‘Reading Back,
Reading Black’.* In other chapters, this textbook provides insights into how to
employ interdisciplinary,® (post-)colonial,®' feminist,** and Marxist™ approaches to
legal thinking.

E. CONCLUSION

This section has attempted to provide students with an introduction to case
analyses. (Un-)fortunately, it is up to students, along with their teachers and
practitioners of international law, to ensure that case analyses in the future no
longer only consider decisions from colonising legal systems. This will require a
challenging but also rewarding engagement with foreign legal systems, possibly
including the learning of new languages (for this, Anglophone readers may feel
particularly encouraged, while students from the Global South may refer to the
peculiarities of their legal systems and traditions), and the critical questioning of
traditional citation practices and case analysis techniques. While this process is
time-intensive, it will not only promise novel insights but also serve to
counteract the exclusion of the majority of States from the process of creating
and developing international law, thereby contributing to fulfilling international
law’s universalist potential.

46 On different approaches to international law, see Gonzalez Hauck and Kahl, Introduction to § 3, in this
textbook.

47 L Hodson and T Lavers, Feminist Judgments in International Law (Hart 2019); Troy Lavers and Loveday Hodson,
‘Feminist Judgments in International Law’ (Volkerrechtsblog, 24 April 2017) <https://voelkerrechtsblog.org/
feminist-judgments-in-international-law/> accessed 20 June 2023.

48 Mark G Kelman, “Trashing’ (1984) 36 Stanford Law Review 293.

49 1 Bennett Capers, ‘Reading Back, Reading Black’ (2006) 35 Hofstra Law Review article 2.

50 On interdisciplinarity, see Steininger and Paige, § 4.2, in this textbook.

51 On TWAIL, see Gonzilez Hauck, § 3.2, in this textbook.

52 On feminist approaches to international law, see Kahl and Paige, § 3.3, in this textbook.

—

53 On Marxist approaches to international law, see Bagchi, § 3.4, in this textbook.
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BOX 4.1.5 Further Readings and Further Resources

Further Readings

G Acquaviva and F Pocar, ‘Stare Decisis’' (Max Planck Encyclopedia of
Public International Law) <https://opil.ouplaw.com/display/10.1093/
law:epil/9780199231690/1aw-9780199231690-e1683?prd=MPIL> accessed 26
August 2023

M Andenas and JR Leiss, ‘The Systemic Relevance of “Judicial Decisions” in
Article 38 of the ICJ Statute’ (2017) 77 HJIL 907

E Bjorge and CA Miles (eds), Landmark Cases in Public International Law
(Hart 2017)

K Linos, How to Select and Develop International Law Case Studies: Lessons
from Comparative Law and Comparative Politics’ (2015) 109 AJIL 475

M Shahabuddeen, Precedent in the World Court (CUP 1996)

Further Resources

UC Hastings Law, ‘International Law Research Guide: Analysis of International
Law’, <https://libguides.uchastings.edu/international-law/analysis> accessed
26 July 2023.

NYU Law, ‘International Law: General Sources: General Tools for
Finding Cases on International Law’ <https://nyulaw.libguides.com/c.
php?g9=773832&p=5975599> accessed 26 July 2023.

The University of Melbourne, ‘Finding International Cases’, <https://unimelb.
libguides.com/internationallaw/caselaw> accessed 26 July 2023.

§§S
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§ 4.2 INTERDISCIPLINARITY
SILVIA STEININGER AND TAMSIN PHILLIPA PAIGE

BOX 4.2.1 Required Knowledge and Learning Objectives

Required knowledge: None

Learning objectives: This section introduces law students to the basics of
interdisciplinarity in public international law. Students will learn about
the main strands of interdisciplinary scholarship and the most prominent
methodological tools available. They will be able to fully grasp the
benefits and challenges of adopting an interdisciplinary perspective on
international law and receive helpful practical guidance in creating their own
interdisciplinary legal research projects.

A. BASICS FOR INTERDISCIPLINARITY
IN PUBLIC INTERNATIONAL LAW

The call for ‘interdisciplinarity’ has become a staple in international legal research.

It ‘can be seen everywhere, ranging from funding calls, research agendas, grant
applications, conference themes and internet blogs to rhetorical manoeuvres’.** Yet, the
more interdisciplinarity gained in popularity, the fuzzier its meaning became. To move
between disciplines comes with benefits and challenges. In this section, we want to
sketch the basics for what interdisciplinarity means, why it is useful, and how to start an
interdisciplinary research project.

I. WHAT IS INTERDISCIPLINARITY?

Interdisciplinarity denotes research projects aiming at synthesising and harmonising
knowledge and methods from multiple disciplines into a coherent whole.*® It contrasts
with intradisciplinarity, which describes working within the boundaries of one single
discipline. Interdisciplinarity requires that the assumptions between two or more
disciplines do not contradict each other. It necessitates a strong, substantial, and
methodological understanding of those disciplines. Most international legal scholarship
takes the form of transdisciplinary or multidisciplinary research, the latter describing
persons from different disciplines working together on a common project, each drawing

54 Nikolas M Rajkovic, ‘Interdisciplinarity’ in Jean d’Aspremont and Sahib Singh (eds), Concepts for International
Law (Edward Elgar 2019) 490.

55 See also Moti Nissani, ‘Fruits, Salads, and Smoothies: A Working Definition of Interdisciplinarity’ (1995) 29
Journal of Educational Thought 121.
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on their own disciplinary knowledge and expertise. Transdisciplinarity attempts to
create a unitary common framework among two or more disciplines, to find common
research questions, harmonise definitions, and identify explanations that stretch over the
scope of just one disciplinary horizon.

Critics argue that the emergence of x-disciplinarity (inter-, intra-, trans-, and multi-
disciplinarity)® dilutes disciplinary boundaries, threatens the idea of a specialised
profession, and challenges legal autonomy.”” In fact, disciplines are not academic
silos but overlap and interact with each other. International law suits itself to
interdisciplinary approaches, as many research questions necessitate at least a
contextual understanding. Nevertheless, ‘interdisciplinarity is a politically charged
activity in itself’.®® Interdisciplinary approaches might reproduce, disguise, or even
strengthen existing power relations. Adopting an interdisciplinary research agenda
and methodological toolbox further requires, for instance, access to methodological
training or resources such as specific programs, which might exacerbate structural
inequalities in academia. Interdisciplinarity can thus rupture disciplinary
gatekeeping and democratise the creation of new knowledge on fundamental
questions of international law, but also create additional barriers and adopt a
marketised logic.”’

Il. WHY DO INTERDISCIPLINARY RESEARCH?

Doctrinal scholarship adopts an internal viewpoint, taking the perspective of an
insider to law, a law student, a professor, or practitioner, who was trained and
socialised into the legal community. Such insiders participate in legal discourse,
are preoccupied with legal arguments, and are decision oriented. In contrast,
interdisciplinary scholarship promotes an external view of law. It usually takes the
perspective of the outsider, who observes the processes, structures, and norms of
international law in action. Interdisciplinary research allows to ask questions that
go beyond the internal logic of law. It does not limit itself to how the law is, but
also why the law has been applied in a certain way, and how it should be in the
future. Interdisciplinary approaches can illuminate previously overlooked underlying
patterns and structures, thus benefiting critical engagement with international law
and providing support for improvement via interpretation or further development
of the law.®

56 Outi Korhonen, ‘From Interdisciplinary to x-Disciplinary Methodology of International Law’ in Rossana
Deplano and Nicholas Tsagourias (eds), Research Methods in International Law (Edward Elgar 2021) 345.

57 Martti Koskenniemi, ‘Letter to the Editors of the Symposium’ (1999) 93 AJIL 351.

58 Jan Klabbers, “The Relative Autonomy of International Law or the Forgotten Politics of Interdisciplinarity’
(2004) 1 Journal of International Law and International Relations 35.

59 Outi Korhonen, “Within and Beyond Interdisciplinarity in International Law and Human Rights’ (2017) 28
EJIL 625.

60 Sanne Taeckema and Bart van Klink, ‘On the Border: Limits and Possibilities of Interdisciplinary Research’ in Bart
van Klink and Sanne Tackema (eds), Law and Method. Interdisciplinary Research into Law (Mohr Siebeck 2011) 7.
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11l. HOW TO DO INTERDISCIPLINARY RESEARCH

There are countless options to analyse international law from an interdisciplinary
perspective and we will give you more insights in the following section. However, in
general, one can distinguish between five steps.

To begin, familiarise yourself with the respective approaches, their underlying
epistemological considerations, fundamental concepts, and classic influential authors.

It is helpful to map existing interdisciplinary engagement with international law. This

is important not only to assess the state of the discipline and the topics that are being
discussed, but also to identify the respective community, which underpins the respective
research project. One can thereby learn how to approach the same topic from different
angles, how to transpose fundamental concepts to the study of international law, and
how to get socialised into the respective academic and writing style.

Second, in contrast to doctrinal research, interdisciplinary research embraces a
more transparent and open structure. In general, the scholar will first identify

the research question(s) and possible hypotheses and counterhypotheses before
analysing the data. That does not mean that the availability and access to source
material cannot guide the respective research design, but it means that the data does
not predetermine the research questions. This is different to doctrinal research,

in which the identification of structures and the categorisation of cases is a major
research aim in itself.

Third, it is important to justify the research design transparently. Interdisciplinary
scholarship often includes an explicit methodology section, justifying, among other
things, why this particular approach is useful for the study of international law, how this
influences the research question(s), which factors guide the identification of hypotheses,
what were the criteria required for the selection of research units, which methodologies
are going to be applied, how the data is being gathered, and what the limitations of

this particular method are. At this stage, you can also identify how the project relates to
existing research or conflicting approaches and clearly limit the research agenda.

Fourth, collect the necessary data using comparative research designs, archival work, or
other qualitative and quantitative approaches, which will be highlighted in section C.
This step might take significant time and require additional resources. It is also heavily
reliant on factors outside of the control of the respective researcher, such as access to
sources, for instance archives and interview partners.

Finally, evaluate the data with respect to the aforementioned research question. This
often includes giving a systematic overview and highlighting particularly interesting
or unexpected factors. Hypotheses can be confirmed or refuted. Moreover, it is
possible to consider some possible explanations for particular outcomes, reaffirm
the limitations of the results, or identify options to expand on the research in future
projects.
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B. TYPES OF INTERDISCIPLINARY
SCHOLARSHIP IN INTERNATIONAL LAW

I. INTERNATIONAL LAW AND HISTORY

Combining international law and history is a very popular form of interdisciplinarity.
Prime examples of this type of scholarship can be found in the work of Arnulf Becker
Lorca,® James Crawford,*”® Martti Koskenniemi,* and Anne Orford.** Scholars engaging
historical enquiries of international law often aim to disrupt accepted narratives that
established alleged ‘legal truths’.®® The historiographical turn in international law

has also significantly emphasised researching the history of international law in non-

Western regions and peripheries. This includes not only a renewed emphasis on

66

questions of imperialism® and colonialism,* but also on regional and inter-civilisational

perspectives.®
II. INTERNATIONAL LAW AND SOCIOLOGY

The primary goal of legal sociology is ‘to provide insight into an understanding of the
law through an empirical study of its practice’.*’ It finds inspiration in the works of
Pierre Bourdieu, Emile Durkheim, and Max Weber. In the last two decades, research
on sociological perspectives in international law has particularly focused on the practice
of international lawyers as a legal profession,” the evolution, proliferation, and authority
of international courts,”" the practices of international adjudicators,’ as well as the

61 Arnulf Becker Lorca, Mestizo International Law: A Global Intellectual History 1842—1933 (CUP 2015).

62 James Crawford, The Creation of States in International Law (2nd edn, OUP 2006).

63 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870-1960 (CUP
2001).

64 Anne Orford, International Law and the Politics of History (CUP 2021).

65 For recent examples, see Cristian Van Eijk, ‘Unstealing the Sky: Third World Equity in the Orbital Commons’
(2022) 47 Air and Space Law 25; Mark Chadwick, Piracy and the Origins of Universal Jurisdiction: On Stranger Tides?
(Brill/Nijhoff 2019); Tamsin Paige, ‘Piracy and Universal Jurisdiction’ (2013) 12 Macquarie Law Journal 131.

66 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2005).

67 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020).

68 Juan Pablo Scarfi, The Hidden History of International Law in the Americas: Empire and Legal Networks (OUP 2017);
James Thuo Gathii, ‘Africa’ in Bardo Fassbender and Anne Peters (eds), The Oxford Handbook of the History of
International Law (OUP 2015) 943; Lauri Milksoo, Russian Approaches to International Law (OUP 2015); Onuma
Yasuaki, “When Was the Law of International Society Born — An Inquiry of the History of International Law
from an Intercivilizational Perspective’ (2000) Journal of the History of International Law 1.

69 Tamsin Phillipa Paige, Petulant and Contrary: Approaches by the Permanent Five Members of the UN Security Council
to the Concept of ‘threat to the Peace’ under Article 39 of the UN Charter (Brill/Nijhoff 2019) 33.

70 Jean d’Aspremont and others (eds), International Law as a Profession (CUP 2017).

71 Mikael Rask Madsen, ‘From Cold War Instrument to Supreme European Court: The European Court of
Human Rights at the Crossroads of International and National Law and Politics: The European Court of
Human Rights’ (2007) 32 Law & Social Inquiry 137.

72 Salvatore Caserta and Mikael Rask Madsen, ‘The Situated and Bounded Rationality of International Courts:

A Structuralist Approach to International Adjudicative Practices’ (2022) 35 LJIL 931.
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emergence and structure of legal fields, for instance in international economic law” and
international criminal law.”

I1l. INTERNATIONAL LAW AND POLITICAL SCIENCE

Political science perspectives on international law focus on the ‘development, operation,
spread, and impact of international legal norms, agreements, and institutions’.” They
expand the study of international law to investigate the role of political organisation,
government, and structures upon which international law relies. The most prominent
political science approach to international law is international relations.” With the
proliferation of international cooperation, the end of realist Cold War politics, and the
rise of the US-backed liberal internationalist world order, a vocal community of IL-IR
scholars emerged in the 1990s.”” Prominent IL-IR research strands focus on compliance
with international law,”® questions of legality and legitimacy,” the emergence of norms®
and their contestation,®" and the proliferation of international courts.*

IV. INTERNATIONAL LAW AND LITERATURE

The general goal of International Law and Literature is to use literature to advance
understandings of international law either through academic scholarship or through
works of fiction. Classic examples of using works of fiction to discuss concepts of
international law and justice are the work of China Miéville® and The Reader by
Bernhard Schlink.** When engaging in academic approaches to International Law
and Literature, authors tend to do one of three things with the literature aspect of
this scholarship: (1) use works of fiction to explain and make accessible concepts of

73 Moshe Hirsch, “The Sociology of International Economic Law: Sociological Analysis of the Regulation of
Regional Agreements in the World Trading System’ (2008) 19 EJIL 277.

74 Mikkel Jarle Christensen, ‘The Professional Market of International Criminal Justice: Divisions of Labour and
Patterns of Elite Reproduction’ (2021) 19 Journal of International Criminal Justice 783.

75

w1

Emilie M Hafner-Burton, David G Victor and Yonatan Lupu, ‘Political Science Research on International Law:

The State of the Field’ (2012) 106 AJIL 47.

76 Basak Cali (ed), International Law for International Relations (OUP 2009), Jeffrey L Dunoff and Mark A Pollack,
‘International Law and International Relations. Introducing an Interdisciplinary Dialogue’ in Jeffrey L Dunoff’
and Mark A Pollack (eds), Interdisciplinary Perspectives on International Law and International Relations. The State of
the Art (CUP 2013).

77 Kenneth W Abbott, ‘Modem International Relations Theory: A Prospectus for International Lawyers’ (1989) 14
Yale Journal of International Law 335; Robert O Keohane, ‘International Relations and International Law: Two
Optics’ (1997) 38 HILJ 487; Anne-Marie Slaughter, Andrew S Tulumello and Stepan Wood, ‘International Law
and International Relations Theory: A New Generation of Interdisciplinary Scholarship’ (1998) 92 AJIL 367.

78 Beth A Simmons, ‘Compliance with International Agreements’ (1998) 1 Annual Review of Political Science 75.

79 Jutta Brunnee and Stephen | Toope, Legitimacy and Legality in International Law. An Interactional Account (CUP 2013).

80 Martha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics and Political Change’ (1998)

52 10 887.

81 Antje Wiener, Contestation and Constitution of Norms in Global International Relations (CUP 2018).

82 Karen Alter, The New Terrain of International Law: Courts, Politics, Rights (Princeton University Press 2014).

83 China Miéville, The City & the City (Macmillan 2009).

84 Bernhard Schlink, The Reader (Vintage International 1995).
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international law to non-experts or to illustrate a point of international law to fellow
legal scholars,® (2) use works of literature as conceptual data to explore societal
responses to international law,*® or (3) use literature as a tool of jurisprudence in order
to develop legal theory on particular issues.”

V. INTERNATIONAL LAW AND ECONOMICS

The economic analysis of international law emerged in the 2000s* but builds on the
more established domestic Law and Economics literature starting from the 1960 in

US academia.® It applies economic theory, in particular rational choice approaches,

to problems of international law. The core assumption is the rational actor model.
Economic analysis of international law assumes that States are self-interested and decide
among alternatives to maximise their gains. The economic approach to international
law” has been focused on different modes of treaty making,”' the design of specific
clauses such as treaty exits,” international dispute settlement,” and the legitimacy of
customary international law.”*

A more recent but rapidly growing strand of economic analysis of international law
is formed under the umbrella of Law and Political Economy (LPE).” This research

85 See for instance, Kenneth Anderson, ‘Space Law Update — US Won’t Build Death Star, Also Does Not Support
Blowing Up Planets’ (Opinio _Juris, 12 January 2013) <http://opiniojuris.org/2013/01/12/space-law-update-
us-wont-build-death-star-does-not-support-blowing-up-planets/> accessed 25 August 2023; Australian Red
Cross, ‘Game of Thrones: Violations of and Compliance with International Humanitarian Law’ (Australian
Red Cross 2019); Stephen Bainbridge, “Was the Alderaan Incident Consistent with Just War Theory’
(ProfessorBainbridge.com, 6 June 2005) <www.professorbainbridge.com/professorbainbridgecom/2005/06/
was-the-alderaan-incident-consistent-with-just-war-theory.html> accessed 25 August 2023; Kevin Jon Heller,
‘The Problem with “Crossing Lines™” (Opinio _Juris, 25 June 2013) <http://opiniojuris.org/2013/06/24/the-
problem-with-crossing-lines/> accessed 25 August 2023.

86 Tamsin Phillipa Paige, ‘Zombies as an Allegory for Terrorism: Understanding the Social Impact of Post-9/11
Security Theatre and the Existential Threat of Terrorism Through the Work of Mira Grant’ (2021) 33 Law and
Literature 119.

87 Mark Bould and China Miéville (eds), Red Planets: Marxism and Science Fiction (Pluto Press 2009).

88 Jeffrey L Dunoft and Joel P Trachtman, ‘Economic Analysis of International Law’ (1999) 24 Yale Journal of
International Law 1.

89 Herbert Hovenkamp, ‘Law and Economics in the United States: A Brief Historical Survey’ (1995) 19
Cambridge Journal of Economics 331; George L Priest, The Rise of Law and Economics. An Intellectual History
(Routledge 2020).

90 Anne van Aaken, Christoph Engel, and Tom Ginsburg, ‘Public International Law and Economics. Symposium
Introduction’ (2008) 1 University of Illinois Law Review 1.

91 Kenneth W Abbott and Duncan Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54 10 421.

92 Laurence R Heifer, ‘Exiting Treaties’ (2005) 91 Virginia Law Review 1579.

93 Andrew T Guzman, ‘International Tribunals: A Rational Choice Analysis’ (2008) 157 University of
Pennsylvania Law Review 171.

94 Jack L Goldsmith and Eric A Posner, ‘A Theory of Customary International Law’ (1999) 66 University of
Chicago Law Review 1113.

95 Alberta Fabbricotti (ed), The Political Economy of International Law: A European Perspective (Edward Elgar 2016).
However, see critically on whether this constitutes interdisciplinary research, John Haskell and Akbar Rasulov,
‘International Law and the Turn to Political Economy’ (2018) 31 LJIL 243.

—_
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investigates how international law creates wealth and inequality®

and upholds neoliberal
hegemony,”” but also how it might ‘contribute to understanding and transforming

centre — periphery patterns of dynamic inequality in global political economic life’.”®

VI. INTERNATIONAL LAW AND PSYCHOLOGY

International Law and Psychology was developed in the 2010s and primarily adopts
insights of behaviouralism and cognitive psychology. Behaviouralism complements the
economic approach by demonstrating that individuals’ actions are often not determined
by the maximum utility of rational choice but are influenced by several biases.” To
understand how those biases influence the behaviour of individuals, behaviouralists often
rely on experiments. Behaviouralist insights have been applied to treaty design,'” treaty

interpretation,'’! international trade disputes,'”* bilateral investment treaties,'” legal theory,'™
106

105

international humanitarian law,'” and how to incentivise compliance via rewards.

VIl. INTERNATIONAL LAW AND ANTHROPOLOGY

Anthropology and international law attempts to understand the social and cultural
contexts of international law, often via ethnographical fieldwork.'"” Anthropological
perspectives can be applied to legal norms notwithstanding if they take the form of
hard or soft law, written text or oral order.!”® They focus on how individuals and

communities as well as non-State actors, corporations, organisations, and so forth create

109

and interact with international law also along transnational lines'” and in specific local

contexts.''” Anthropological perspectives have been applied to understand how human

96 Katharina Pistor, The Code of Capital: How the Law Creates Wealth and Inequality (Princeton University Press 2019).
97 Nina Tzouvala, ‘International Law and (the Critique of) Political Economy’ (2022) 121 South Atlantic
Quarterly 297.
98 David Kennedy, ‘Law and the Political Economy of the World’ (2013) 26 LJIL 7.
99 Anne van Aaken and Tomer Broude, ‘The Psychology of International Law: An Introduction’ (2019) 30 EJIL 1225.
100 Jean Galbraith, “Treaty Options: Towards a Behavioral Understanding of Treaty Design’ (2013) 53 Virginia
Journal of International Law 309.
101 Anne van Aaken, ‘“The Cognitive Psychology of Rules of Interpretation in International Law’ (2021) 115 AJIL
Unbound 258.
102 Tomer Broude, ‘Behavioral International Law’ (2015) 163 University of Pennsylvania Law Review 1099-1157.
103 Lauge N Skovgaard and Emma Aisbett, “When the Claim Hits: Bilateral Investment Treaties and Bounded
Rational Learning’ (2013) 65 World Politics 273.
104 Anne van Aaken, ‘Experimental Insights for International Legal Theory’ (2019) 30 EJIL 1237.
105 Tomer Broude and Inbar Levy, ‘Outcome Bias and Expertise in Investigations Under International
Humanitarian Law’ (2019) 30 EJIL 1303.
106 Anne van Aaken and Betiil Simsek, ‘Rewarding in International Law’ (2021) 115 AJIL 195.
107 Sally Engle Merry, ‘Anthropology and International Law’ (2006) 35 Annual Review of Anthropology
99. See also Gerhard Anders, ‘Anthropology and International Law’ Oxford Bibliographies (OUP 2021);
Annelise Rise, ‘Introduction to the Symposium on The Anthropology of International Law’ (2021) 115 AJIL
Unbound 268.
108 Miia Halme-Tuomisaari, ‘Toward a Lasting Anthropology of International Law/Governance’ (2016) 27 EJIL 235.
109 Sally Engle Merry, ‘Anthropology, Law, and Transnational Processes’ (1992) 21 Annual Review of Anthropology 357.
110 Ricarda Résch, ‘Learning from Anthropology. Realizing a Critical Race Approach to (International) Law’
(Voelkerrechtsblog, 19 February 2018) <doi:10.17176/20180219-174436> accessed 25 August 2023.
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rights have spread globally while also being clearly affected by local dynamics,'" how

112

social movements engaged with struggles over international law,'"* interactions between

indigenous law and international law,'"?

114

the role of professionals such as lawyers and

and case studies of different legal institutions and regimes, for instance in
115

judges,

international criminal justice.
VIIl. INTERNATIONAL LAW AND LINGUISTICS

International Law and Linguistics aims to uncover the meaning of legal provisions by

examining how it is being used or understood by different actors.!'® This includes the

117

study of different languages'” and translation issues.''® Insights of the linguistic analysis

of international law are used to understand the drafting, interpretation, and application
of legal norms in treaties and jurisprudence.' For instance, discourse analysis and text
linguistics examines the legal text and its surrounding context. Studies of historical
linguistics and etymology investigate how particular terms have been historically
developed and interpreted. Corpus linguistics and computational linguistics aim at
handling large amounts of texts to understand the use of certain words or collocations.

In international law, linguistic insights have been applied to the interpretation of

120

international legal norms,'*” the use of references in the decisions of international

courts and tribunals,'' and citation practices in general.'” Another important strand

111 Sally Engle Merry, ‘Transnational Human Rights and Local Activism: Mapping the Middle’ (2006) 108
American Anthropologist 38; Karen Engle, ‘From Skepticism to Embrace: Human Rights and the American
Anthropological Association from 1947-1999’ (2001) 23 HRQ 536.

112 Boaventura de Sousa Santos and César A Rodriguez-Garavito (eds), Law and Globalization from Below: Towards
a Cosmopolitan Legality (CUP 2005).

113 Paulo Ilich Bacca, ‘Indigenizing International Law, Part 1: Learning to Learn from Below’ (Blog of the APA,
23 August 2019) <https://blog.apaonline.org/2019/08/23/indigenizing-international-law-part-1-learning-to-
learn-from-below/> accessed 25 August 2023.

114 Yves Dezalay and Bryant Garth (eds), Lawyers and the Construction of Transnational Justice (Routledge 2012).

115 Richard Ashby Wilson, Writing History in International Criminal Trials (CUP 2012).

116 Ulf Linderfalk, ‘Introduction: Language and International Law’ (2017) 86 NJIL 119.

117 Clara Chapdelaine-Feliciati, “The Semiotic Puzzle: Authentic Languages & International Law’ (2020) 5
International Journal of Legal Discourse 317.

118 Markus Beham, ‘Lost in Translation. Varying German-Language Versions of International Treaties and
Documents’ (Voelkerrechtsblog, 17 June 2019) <doi:10.17176/20190617-232607-0> accessed 25 August 2023;
Jean d’Aspremont, ‘International Law, Universality, and the Dream of Disrupting from the Centre’

(2018) 7 ESIL Reflections 1; Jacqueline Mowbray, ‘“The Future of International Law: Shaped by English’
(Voelkerrechtsblog, 18 June 2014) <https://voelkerrechtsblog.org/the-future-of-international-law-shaped-by-
english/> accessed 25 August 2023.

119 Benedikt Pirker and Jennifer Smolka, ‘International Law and Linguistics: Pieces of an Interdisciplinary Puzzle’
(2020) 11 Journal of International Dispute Settlement 501.

120 Ingo Venzke, How Interpretation Makes International Law. On Semantic Change and Normative Tivists (OUP 2012).

121 See for instance, Antje Wiener and Philip Liste, ‘Lost without Translation? Cross-Referencing and a New
Global Community of Courts’ (2014) 21 Indiana Journal of Global Legal Studies 263; Silvia Steininger,
“What's Human Rights Got to Do with It? An Empirical Analysis of Human Rights References in Investment
Arbitration’ (2018) 31 LJIL 33; Wayne Sandholtz, ‘Human Rights Courts and Global Constitutionalism:
Coordination Through Judicial Dialogue’ (2021) 10 Global Constitutionalism 439.

122 Wolfgang Alschner and Damien Charlotin, “The Growing Complexity of the International Court of Justice’s
Self-Citation Network’ (2018) 29 EJIL 83.
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of research critically reflects on the language(s) in which international law claims

123

universality'® and challenges the Anglocentrism of international law.'**

IX. INTERNATIONAL LAW AND OTHER APPROACHES

It is essential to point out that there is also a multitude of other types of interdisciplinary
approaches to international law and legal research. These have been particularly popular
in new fields of legal research, for instance in the areas of climate research, animal
studies, or technology and data science. In general, for interactions with philosophy,
you can find inspiration in the chapter on positivism, while critical approaches
explained in this book such as TWAIL, Marxism, and feminism and queer theory, also
suit themselves to interdisciplinary research agendas.

C. METHODS OF INTERDISCIPLINARY
INTERNATIONAL LAW SCHOLARSHIP

While traditional legal scholarship mainly advocates for the doctrinal method, the
toolbox of interdisciplinary approaches offers a wider variety of methods to study
international law. In the following, we propose the four main methodological ‘baskets’:
comparative method, archival research, qualitative method, and quantitative method.
Those four methodological baskets are not mutually exclusive but can be combined
with each other and with classical doctrinal approaches.

I. COMPARATIVE METHOD

Comparison can be generally understood as a method which aims at contrasting two
or more research units to identify parallels and differences. Interdisciplinary research
puts significant emphasis on justifying the design of a comparison. After identifying

the research question, the respective scholar generally justifies the comparability of

125

the respective research units.'> The respective research units are called a case. The

notion of case here is broader than its general use in international law.'*® A ‘case’

in interdisciplinary scholarship can be a judgment, an institution, a court, or even

a legal system as such. For instance, comparative international law has focused on
understanding how and why national legal cultures differ in their engagement with
international law.'” In particular, when there is only a small number of research units,

123 Anthea Roberts, Is International Law International Law (OUP 2017).

124 Justina Uriburu, ‘Between Elitist Conversations and Local Clusters: How Should We Address English-
Centrism in International Law?’ (Opinio_Juris, 2 November 2020) <http://opiniojuris.org/2020/11/02/
between-elitist-conversations-and-local-clusters-how-should-we-address-english-centrism-in-international-
law/> accessed 25 August 2023.

125 See also, Ran Hirschl, “The Question of Case Selection in Comparative Constitutional Law’ (2005) 53
American Journal of Comparative Law 125.

126 For discussion of case analysis, see Milas, § 4.1, in this textbook.

127 Anthea Roberts and others (eds), Comparative International Law (OUP 2018).
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interdisciplinary scholars aim to provide a thick description of the respective institutions
or legal regimes, highlighting similarities and differences, and, if possible, how the
researcher aims to account for potential divergences.

In the social sciences, most comparisons adopt an inductive method, originally
developed by John Stuart Mill in his 1843 book A System of Logic, to illustrate

their causal research hypotheses. This means that they account for an outcome (the
dependent variable) as well as possible explanatory factors (the independent variable(s]).
This is also called the ‘most different’ or ‘most similar’ cases design. In the former, the
two or more cases are different in every relevant characteristic except for the outcome
and the explanatory factor; in the latter, everything between the two cases is similar
except for the explanation and the outcome. Charles Tilly further distinguishes four
types of comparative analysis, namely individualising, universalising, variation-finding,
and encompassing.'*®

Il. ARCHIVAL RESEARCH

Given the overlap of historical enquiry to other forms of interdisciplinary research,
references to archival material will often crop up in various types of interdisciplinary
research and even doctrinal research. The purpose of archival research is a search

‘for materials that might flesh out the stories and histories of modern rhetoric and
composition we were presenting’.'® The biggest question related to archival research
is the decision about what to include (and perhaps more importantly what to exclude)
from a piece of research.' Because this is an issue for all forms of empirical research,
this will be dealt with in more detail below; however, a general guide is that for
something to be excluded there needs to be a defensible basis for that decision — if
something is relevant to the topic, credible in terms of its origins, as within an
acceptable tolerance of verifiability, it likely should be included in the work.

I1l. QUALITATIVE RESEARCH METHODS

Qualitative research focuses on an (often hermeneutical) interpretation of texts. These

texts could range from ethnographic observation, interviews, free text answers in

131

surveys, or, historical transcripts (e.g. official meetings or speeches).”' The respective

128 Charles Tilly, Big Structures, Large Processes, Huge Comparisons (Russell Sage Foundation 1984).

129 Alexis E Ramsey and others, ‘Introduction’ in idem (eds), Working in the Archives: Practical Research Methods for
Rhetoric and Composition (Southern Illinois University Press 2010) 1.

130 Jennifer Clary-Lemon, ‘Archival Research Processes: A Case for Material Methods’ (2014) 33 Rhetoric
Review 381, 385.

131 Carl F Auerbach and Louise B Silverstein, Qualitative Data: An Introduction to Coding and Analysis (New
York University Press 2003) 3; For examples of the authors, see Tamsin Phillipa Paige, “The Impact and
Effectiveness of UNCLOS on Counter-Piracy Operations’ (2017) 22 Journal of Conflict & Security Law 97
(based on interviews); Silvia Steininger, ‘What’s Human Rights Got to Do with It? An Empirical Analysis of
Human Rights References in Investment Arbitration’ (2018) 31 LJIL 33 (based on references in investment

awards); Tamsin Phillipa Paige, ‘Zombies as an Allegory for Terrorism: Understanding the Social Impact of
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number of texts depends on the research question. In general, the gathered texts should
at least constitute a representative sample to guarantee validity, reliability, and objectivity
of the resulting analysis. After gathering enough text data, the texts are analysed
following a previously identified method to identify patterns, arguments, or frames.
Qualitative research methods enable a researcher to understand why a phenomenon

is occurring.' This can be contrasted with quantitative investigations focused on
establishing what is occurring. The value of qualitative studies as a supplement to
doctrinal analysis is how it permits an understanding of why certain elements of
doctrinal law have been developed, or how they play out when implemented on the
ground.'”

IV. QUANTITATIVE RESEARCH METHODS

Quantitative research methods are based on numerical data, which generally means
large numbers of texts or codes in international law, for instance from legislation,
treaties, or jurisprudence.’? Hence, a major challenge of quantitative methods
concerns the collection of data, either manually or through computational methods.
For beginners, it is advisable to use existing databases, either from international
courts, international organisations, or academic research projects. Quantitative
research methods can be generally differentiated in four types. First, descriptive
research aims at identifying patterns and structures in the data without necessarily
having a hypothesis before data collection. Second, correlation-aimed research
seeks to determine the extent of a relationship between two or more variables
using statistical data. Third, causality-focused research attempts to establish cause-
effect relationships among the variables in the data. Fourth, experimental research
investigates the cause-effect relationship in a study situation in which an effort is
made to control for all other variables except one. In international law, quantitative

135

methods have been applied to the jurisprudence of international courts,'”” as well as

legal regimes which feature a large number of legal instruments such as international

136 137

human rights*® or investment law.

Post-9/11 Security Theatre and the Existential Threat of Terrorism Through the Work of Mira Grant’ (2020)
33 Law & Literature 119 (based on literary texts and an interview); Silvia Steininger, ‘Creating Loyalty:
Communication Practices in the European and Inter-American Human Rights Regimes’ (2022) 11 Global
Constitutionalism 161 (based on interviews).
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Moshe Hirsch, “The Sociology of International Economic Law: Sociological Analysis of the Regulation of
Regional Agreements in the World Trading System’ (2008) 19 EJIL 277, 280.

133 Moshe Hirsch, ‘The Sociology of International Law: Invitation to Study International Rules in Their Social
Context’ (2005) 55 University of Toronto Law Journal 891, 893; Paige (n 69) 34.

134 Wolfgang Alschner, Joost Pauwelyn, and Sergio Puig, ‘“The Data-Driven Future of International Economic
Law’ (2017) 20 Journal of International Economic Law 217.
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D. PITFALLS AND CHALLENGES
I. FINDING THE RIGHT METHOD FOR YOUR RESEARCH QUESTION

Doctrinal law scholars are notoriously bad at articulating their methodology, often stating
‘T just read some stuff and then I analyse it’."*® In this dominantly doctrinal academic
culture, interdisciplinary research in law is referred to under the broad umbrella of
‘socio-legal’ research.' One of the biggest hurdles faced by this broad and inclusive
categorisation is that it doesn’t provide clarity on what the interdisciplinary research is
doing and which particular method should be applied. The range of methods available

to interdisciplinary scholars is extensive and cannot be covered here in full.'* The key to
understanding what method is most appropriate for the question you are trying to address
in your research is familiarising yourself with the other disciplines you are working with
and the methods that are employed within that space. No method is inherently correct
or incorrect for a particular research question — the key lies in how you justify both the
theory and method you are bringing to your question and articulating why that method
is being used and not a different one.'*! That said, one should be wary of scholarship that
defines itself by the method rather than the research question.

Il. SELECTION BIAS

Selection bias is when, deliberately or accidentally, you use a dataset that is incomplete.
It renders your argument void, because the data you used was not reliable or
meaningful. Data-driven research must include all data, even data that may undercut the
primary thesis, because otherwise it is incomplete and therefore is without value.'* This
often goes against many legal researchers’ instincts, because legal training still largely
focuses on advocacy. In advocacy, focusing on the evidence that support your argument
is appropriate and necessary. Another, wider shift when moving from a legal mindset to
a data mindset consists in the following: lawyers think in terms of absolutes rules, data-
driven research secks to demonstrate tendencies.

I1l. UNDERSTANDING EXTERNAL DATA

Broadly speaking, the data source is considered external if the data was not gathered by
the researchers themselves. When using external data sources, it is important to establish

138 Tamsin Paige, ‘Let’s Talk About [Sociology]|, Baby . . . Let’s Talk About All the Good Things and the Bad Things
That May Be’ (Opinio Juris, 17 July 2020) <http://opiniojuris.org/2020/07/17/lets-talk-about-sociology-baby-
lets-talk-about-all-the-good-things-and-the-bad-things-that-may-be/> accessed 25 August 2023.

139 Dawn Watkins and Mandy Burton, ‘Introduction’ in Dawn Watkins and Mandy Burton (eds), Research Methods
in Law (2nd edn, Routledge 2018) 4.

140 Dawn Watkins and Mandy Burton (eds), Research Methods in Law (2nd edn, Routledge 2018); Rossana Deplano
and Nikolaos K Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021).

141 Fiona Cownie and Anthony Bradney, ‘Socio-Legal Studies: A Challenge to the Doctrinal Approach’in Dawn
‘Watkins and Mandy Burton (eds), Research Methods in Law (2nd edn, Routledge 2018) 46.

142 Tan Dobinson and Francis Johns, ‘Legal Research as Qualitative Research’ in Dawn Watkins and Mandy
Burton (eds), Research Methods in Law (2nd edn, Routledge 2018) 34.
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the accuracy and integrity of the data, while also acknowledging (or highlighting) any
weaknesses that may exist with the dataset. It is also important to justify why the use of
an external dataset in this instance is the most appropriate approach to addressing the
question at hand. An example of how to manage these questions can be found in the
second part of chapter 2 of Paige’s study on UN Security Council decision-making in

relation to threat to the peace.'”

IV. PERSONAL CONSTRAINTS (TIME, SKILLS, RESOURCES)

The most significant factor when considering personal constraints is time. In a 2013
seminar on doing interdisciplinary research, renowned sociologist of law Angela
Melville noted that the best approach to assessing time constraints in empirical research

% because no planning accounts

was to generate a realistic timeline and then triple it,
for all the unexpected hurdles that crop up when doing empirical work. The other
main constraint to consider is access: Will you have access to the dataset? Will you
have access to sufficient interview participants to have a complete dataset? Will you
have access to enough resources to continue data gathering until you have reached
data saturation? Will you physically be able to get access to the relevant participants
themselves? All of these questions need to be considered in the research design phase,
and all of the complications that arise around these issues are why any empirical work

will take three times longer than you expect.

BOX 4.2.2 Further Readings

Further Readings

e E Lieblich, '"How to Do Research in International Law? A Basic Guide for
Beginners’, 62 Harvard Journal of International Law (2021) 42-67

e S Dothan, ‘A Guide to Quantitative Legal Research’, iCourts Working Paper
Series No. 221 (2020)

e S Pahuja, 'Practical Methodology: Writing About How We Do Research’
in Rossana Deplano and Nicholas Tsagourias (eds), Research Methods in
International Law (Edward Elgar 2021) 60

e Siddharth Peter de Souza and Lisa Hahn, 'The Socio-Legal Lab: An
Experiential Approach to Research on Law in Action’ (Free Interactive Visual
Workbook) <https://openpresstiu.pubpub.org/socio-legal-lab> accessed 25
August 2023
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144 Angela Melville, ‘Qualitative Methods’ (Early Career Research Workshop: Socio-Legal Scholarship, ANU
College of Law, 14 February 2013).
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