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BOX 3.1 Required Knowledge and Learning Objectives
Required knowledge: None

Learning objectives: Understanding what is typically meant by an ‘approach’ to 
international law.
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INTRODUCTION
SUÉ GONZÁLEZ HAUCK AND VERENA KAHL

BOX 3.2 Interactive Exercises
Access interactive exercises for this chapter1 by positioning your smartphone 
camera at the dot-filled box, also known as a QR code.

Figure 3.1 QR code referring to interactive exercises.

1 https://openrewi.org/en-projects-project-public-international-law-approaches-to-international-law/

1 https://openrewi.org/en-projects-project-public-international-law-approaches-to-international-law/

A. INTRODUCTION  

This chapter introduces some of the most important approaches to international 
law, while the next chapter introduces methods in working within international law. 
The distinction between ‘approaches’ and ‘methods’ mirrors the distinction between 
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methodology and method.2 This introductory section, frst, introduces this distinction 
and thereby tries to illustrate what ‘approaches’ to international law are. Second, it 
refects on the traditional approach to international law and on its relationship with 
positivism. Third, it briefy introduces commonalities among and pluralities within 
critical approaches to international law. 

B. WHAT IS AN APPROACH? METHODOLOGY 
AND METHOD 

The diferent approaches presented in this chapter represent diferent methodologies, 
that is, diferent sets of ontological and epistemological premises, which shape any 
intellectual enterprise. Premises are the starting point of an argument. They are the 
statements that are taken for granted as the point of departure. Ontological premises, 
simply put, are premises on what there is in the world, that is, on whether there is an 
objective truth and/or fxed reality ‘out there’ and on which elements in the world 
determine such truths and realities. Epistemological premises are premises on what 
we can know and on how we can acquire and establish knowledge. No intellectual 
enterprise can be carried out consistently and rigorously without, at the outset, 
gaining clarity about ontological and epistemological premises. The terms ‘method’ 
and ‘methodology’ are often used interchangeably.3 However, a useful distinction 
between the two consists in understanding methodology as a set of ontological and 
epistemological premises and therefore the point of departure, as explained above, and 
method as the roadmap guiding the individual steps to be taken from this point of 
departure. ‘Method’, then, refers to the concrete application of the conceptual apparatus 
of a specifc approach.4 

C. TRADITIONAL INTERNATIONAL LAW 
AND LEGAL POSITIVISM 

Despite influential figures like Ian Brownlie having argued that theory is but fog 
that obscures the more interesting legal questions,5 no inquiry into international 
law is possible without theory. It is necessary to at least be aware of the set 
of premises from which one is starting. The standard way of engaging with 
international law in the traditional approach, which Brownlie epitomises, consists 
in laying out ‘what the law is’ on a particular question by deriving the relevant 

2 Cf. Rossana Deplano and Nicholas Tsagourias, ‘Introduction’ in idem (eds), Research Methods in International 
Law: A Handbook (Edward Elgar 2021) 1–5. 

3 Sundhya Pahuja, ‘Methodology: Writing About How We Do Research’ in Rossana Deplano and Nicholas 
Tsagourias (eds), Research Methods in International Law: A Handbook (Edward Elgar 2021) 61. 

4 Andrea Bianchi, International Law Theories: An Inquiry into Diferent Ways of Thinking (OUP 2017) viii. 
5 Ian Brownlie, ‘International Law at the Fiftieth Anniversary of the United Nations – General Course on Public 

International Law (1995) 255 RdC 9, 30. 
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rules from the sources of international law (mainly treaties, custom, and general 
principles, article 38(1) ICJ Statute6) and by interpreting and applying these 
rules in accordance with existing authoritative interpretations and applications. 
This approach can be labelled ‘doctrinal’, ‘traditional’,7 ‘orthodox’,8 or simply 
‘mainstream’.9 Making a claim to knowledge about ‘what the law is’, however, 
necessarily involves adopting a position on what ‘law’ is and on how we can know 
it, which means departing from a specific set of ontological and epistemological 
premises. Therefore, it is impossible to state what the law is without, implicitly, 
adopting a specific theoretical approach in doing so. A position that claims to 
discard theory altogether will often just adopt an inconsistent theoretical position 
as the starting point of its argument.10 This is often the case with the doctrinal, 
traditional, or orthodox approach. Another label which is often attached to this 
approach is ‘positivist’.11 Positivism, generally, is a label attached to the set of 
ontological and epistemological premises according to which there is a single, 
objective truth ‘out there’ and that it is possible for human beings to know this 
truth reliably. Legal positivism, as a philosophical position,12 adopts these premises 
only for the established (i.e. ‘positive’) law, not for moral and other considerations, 
which are considered to be separate from law. Consequently, at least in ‘hard 
cases’, that is, when the law employs vague terms like ‘proportionality’ or when 
the law has to be applied to circumstances not clearly reflected in the law, law is 
no longer a matter of cognition but of (usually a court’s) decision. Philosophical 
legal positivists therefore agree that, at least in these ‘hard cases’, there is no 
single right answer to legal questions. However, practitioners who claim to be 
only interested in positive law and doctrinal scholars whose commitment to 
legal positivism mainly consists in adopting the perspective of practitioners and 
providing guidance by systematising existing legal materials often operate under 
the assumption that answers about ‘what the law is’ have a single correct answer 
and that this answer can be found.13 ‘Positivism’ in the sense of the traditional 
doctrinal approach is therefore often incompatible with philosophical legal 
positivism. 

6 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 18 April 1946) 33 
UNTS 993. 

7 Bianchi (n 4) 21. 
8 Jörg Kammerhofer, ‘International Legal Positivism’ in Florian Hofmann and Anne Orford (eds), The Oxford 

Handbook of the Theory of International Law (OUP 2016) 413. 
9 Srinivas Burra, ‘Teaching Critical International Law: Refections from the Periphery’ (TWAILR Refections, 

12 March 2023) <https://twailr.com/teaching-critical-international-law-refections-from-the-periphery/> 
accessed 22 June 2023. 

10 Sué González Hauck, ‘The Outside Keeps Creeping In: On the Impossibility of Engaging in Purely Doctrinal 
Scholarship’ (Völkerrechtsblog, 23 February 2021) <https://voelkerrechtsblog.org/de/the-outside-keeps-
creeping-in-on-the-impossibility-of-engaging-in-purely-doctrinal-scholarship/> accessed 22 June 2023. 

11 Bruno Simma and Andreas L Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal 
Conficts: A Positivist View’ (1999) 93 AJIL 302. 

12 See Etkin and Green, § 3.1, in this textbook. 
13 Danae Azaria, ‘ “Codifcation by Interpretation”: The International Law Commission as an Interpreter of 

International Law’ (2020) 31 EJIL 171–200, at 176. 

https://twailr.com
https://voelkerrechtsblog.org
https://voelkerrechtsblog.org
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D. CRITICAL INTERNATIONAL LAW 

Critical approaches to international law emerged from the Critical Legal Studies (CLS) 
movement in the United States, which was heavily infuenced by both postmodern 
philosophy and Legal Realism. From postmodern and (post)structuralist philosophy, 
Critical Legal Studies and critical approaches to international law derive the premises 
that there is no objective and single truth ‘out there’ and that knowledge creation is 
not about neutral and objective cognition of a pre-existing truth but rather about the 
‘conditions of possibility’ for expressing certain claims and for having these claims 
recognised and count as knowledge. 

A central methodological tool deployed by critical legal scholars is deconstruction, a 
mode of thought developed by Jacques Derrida.14 Deconstruction in this sense can be 
understood as a never-ending process of questioning existing and accepted structures 
of dominance, which are perceived as objective, neutral, or natural.15 As a result, it 
reveals the existence of other competing forms of interpretation, alternative views, 
which have been ignored, overshadowed, or suppressed, thereby opening the door 
to new possibilities and structures.16 The concept of deconstruction therefore rejects 
the idea of an absolute truth or natural referent,17 but rather searches for ‘the tensions, 
the contradictions, the heterogeneity’.18 In its ability to show pluralities and diferent 
options, deconstruction creates space for (ongoing) transformation and reconstruction. 
With this in mind, ‘[it] is only through this element of endless analysis, criticism and 
deconstruction that we can prevent existing structures of dominance from reasserting 
themselves’.19 

The main characteristic that critical approaches have derived from the project 
of deconstructing international law consists in the claim that international law is 
radically indeterminate.20 Radical indeterminacy, in this sense, means that any course 
of action can be defended or rejected in terms of international law,21 and that the 

14 For Derrida’s idea of deconstruction see, inter alia, Jacques Derrida, Of Grammatology (Gayatri Chakravorty 
Spivak, trans., Johns Hopkins University Press 2016); Jacques Derrida, Deconstruction in a Nutshell: 
A Conversation with Jacques Derrida (John D Caputo ed, Fordham University Press 2020). For an analysis of 
deconstruction regarding law and justice see Jacques Derrida, ‘Force of Law: The “Mystical Foundation of 
Authority”’ in Drucilla Cornell and others (eds), Deconstruction and the Possibility of Justice (Routledge 1992) 
3–677. 

15 See Catherine Turner, ‘Jacques Derrida: Deconstruction’ (Critical Legal Thinking, 27 May 2016) <https:// 
criticallegalthinking.com/2016/05/27/jacques-derrida-deconstruction/> accessed 26 August 2023. 

16 Ibid. 
17 Ibid. 
18 Derrida, Deconstruction in a Nutshell (n 14) 9. 
19 Turner (n 15). 
20 For a more detailed introduction to Koskenniemi’s argument on radical indeterminacy, see Jean-François 

Thibault, ‘Martti Koskenniemi: Indeterminacy’ (Critical Legal Thinking, 8 December 2017) <https:// 
criticallegalthinking.com/2017/12/08/martti-koskenniemi-indeterminacy/> accessed 23 June 2023. 

21 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. Reissue with a New 
Epilogue (CUP 2006) 591. 

https://criticallegalthinking.com
https://criticallegalthinking.com
https://criticallegalthinking.com
https://criticallegalthinking.com
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question of which position prevails is not a question of sound legal argument or 
correct legal method but of politics.22 This critique of the distinction between law 
and politics is what critical approaches to international law share with Legal Realism. 
Martti Koskenniemi, who, together with David Kennedy,23 has been the main fgure 
in articulating, defending, and popularising this position, argues in his famous work 
From Apology to Utopia that ‘international law is singularly useless as a means for 
justifying or criticizing international behaviour’.24 The reason for international law’s 
radical indeterminacy, in Koskenniemi’s account, is its fundamentally and irresolvably 
contradictory nature, which causes international legal arguments to oscillate between 
the poles of concreteness and normativity, apology and utopia.25 Concreteness 
means that the law’s content has to be verifed ‘not against some political principle 
but by reference to the concrete behaviour, will and interest of the States’.26 

Simultaneously, the law has to be normative in the sense that it has to be ‘opposable 
to State policy’.27 The contradiction inherent in the need for both normativity 
and concreteness leads to constant oscillations between these positions. To seem 
coherent, individual arguments have to stress either normativity or concreteness. 
In doing so, however, they become vulnerable to valid criticism from the opposing 
perspective. ‘The choice of solution is dependent on an ultimately arbitrary choice 
to stop the criticisms at one point instead of another’.28 Koskenniemi highlights, 
however, that even though it is possible to justify any kind of practice in terms of 
international legal argument, in practice, it is not arbitrary at all which actions are 
justifed and which ones are condemned. This is due to what Koskenniemi calls 
‘structural bias’.29 

Even though they do not all adopt Koskenniemi’s linguistic analysis of international 
law and difer from Koskenniemi in many other aspects, one way of characterising 
the other critical approaches to international law, which will be presented in the 
following sub-chapters, is that they ofer focused accounts on specifc ‘structural 
biases’ of international law. Feminist and queer theory approaches critique 
international law’s bias favouring and centring cis men, while Third World 
Approaches focus on how international law is structured in a way that favours the 
Global North, thereby harming the Global South. Marxist approaches ofer an 
entirely diferent view on international law’s contradictory nature and oppressive 
structure. They do, however, share the view that international law produces and 
favours the status quo with all its exploitation and violence. Further premises will be 
laid out in the respective sections. 

22 Martti Koskenniemi, ‘The Politics of International Law’ (1990) 1 EJIL 4–32. 
23 See e.g. David Kennedy, International Legal Structures (Nomos 1987). 
24 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument. Reissue with a New 

Epilogue (CUP 2006) 67. 
25 Ibid 58. 
26 Ibid. 
27 Ibid. 
28 Ibid 67. 
29 Ibid 605–606. 
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E. CONCLUSION 

The approaches presented in this chapter ofer diferent ways of thinking about 
international law. Any way of engaging with international law presupposes doing so 
using a specifc lens or approach. This is true even and especially for the traditional 
doctrinal approach, even though this approach is rarely made explicit. The following 
sections present positivism, Third World Approaches to International Law, feminist and 
queer theory, and Marxist approaches to international law in more detail. 

BOX 3.3 Further Readings 
Further Readings 

·	 A Bianchi, International Law Theories: An Inquiry Into Different Ways of 
Thinking (OUP 2016) 

·	 A Orford and F Hoffmann (eds), The Oxford Handbook of the Theory of 
International Law (OUP 2016) 

§ § § 



  

 

  

  

 

 

69  APPROACHES 

§ 3.1 POSITIVISM 
BAŞAK ETKİN AND ALEX GREEN 

BOX 3.1.1 Required Knowledge and Learning Objectives 
Required knowledge: History of International Law; Approaches 

Learning objectives: Understanding analytical and normative legal positivism 
and their differences from international legal positivism; identifying the major 
critiques of positivism. 

A. INTRODUCTION 

One of the more infuential theories in contemporary legal theory, positivism is often 
treated as a catch-all term within international legal scholarship. In order to identify its 
diferent uses, this section will frst discuss ‘analytical’ positivism as it appears in general 
legal theory, and then ‘normative’ positivism, its most common version in international 
law. Then, we will focus on the critique of positivism by canvassing three reasons why 
one might adopt a non-positivist approach. 

B. POSITIVISM AS METHOD AND IDEOLOGY 

Legal positivism is a theory about law determination. Law determination concerns 
what it means for the content of the law to be ‘fxed’ or ‘made what it is’ (e.g. the 
threat or use of force within international relations is unlawful because art. 2.4 of the 
UN Charter forbids both). Legal positivism asserts that ‘legal facts’ (i.e. facts about the 
existence and content of the law as it currently exists) are determined by ‘social facts’ 
alone, and that all law is posited/positive. Social facts, in this sense, are value-neutral 
descriptions of social behaviour, such as the fact that people take their hats of when 
entering a church. Within the framework of positivism, the social facts relevant to the 
existence and content of law are those recognised as being relevant by the ofcials of a 
legal system (the ‘social thesis’). Legal positivism frst emerged as a reaction to ‘natural 
law’ theories in the 18th century. Its roots within Anglophone legal scholarship are in 
the works of Jeremy Bentham (1748–1832),30 who sought to both criticise and discredit 
natural law theories. ‘Analytical legal positivism’ (the view that positivism is the correct 
theory of law on logical or conceptual grounds) is and has been one of the more 

30 Jeremy Bentham, Of Laws in General (Unpublished Manuscript, HLA Hart ed) (Athlone Press 1970); Jeremy 
Bentham, An Introduction to the Principles of Morals and Legislation (frst published 1789, JH Burns and HLA  
Hart eds) (OUP 1996). 



70  

   

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 
 

 

 
 
 
 

BA Ş AK ETK İ N AND ALEX GREEN 

infuential modern legal theories as far as international law is concerned, to the extent 
that some scholars will often misuse ‘positivism’ to describe all ‘mainstream’ doctrinal 
approaches to international law.31 

I. ANALYTICAL POSITIVISM 

As their main point of convergence, all legal positivists agree upon the ‘separability 
thesis’, which holds that law and morality are not necessarily linked. According to 
positivists, it is the separation of law and morality that makes criticising the content 
of law possible. However, to what degree law and morality are separated is a point of 
contention between inclusive (soft) and exclusive (hard) positivists. Inclusive positivists 
allow for moral elements to be included directly or indirectly in the rule of recognition: 
the ‘master rule’ of any legal order, which provides that order with its criteria for 
legal validity. Exclusive legal positivists, on the other hand, reject any moral elements 
entering the rule of recognition. Both sides of the argument agree that when the rule of 
recognition does not give a clear answer to the question ‘What is the law?’, courts must 
either create new law or else simply state the answer to be undetermined.32 

Within the anglosphere, analytical positivism was frst popularised by John 
Austin33 (1790–1859), who developed the ‘command theory’, the notion that law 
consists of ‘orders backed by threats’. Here, ‘orders’ represent the command of a 
sovereign whose will is habitually obeyed and disobedience to whom is sanctioned by 
a ‘threat’. 

HLA Hart (1907–1992), an inclusive legal positivist and a prominent critic of 
Austin, ofered a comprehensive critique of the command theory in his infuential 
book The Concept of Law.34 Hart’s arguments demonstrated three main issues with 
command theory: it cannot account for customary law,35 not all laws command or 
prohibit specifc actions,36 and it is impossible in virtually all jurisdictions to identify 
sovereigns with unlimited law-making powers.37 Hart proposed an alternative account 
of law, characterising it as ‘a union of primary and secondary rules’.38 Primary rules 
establish obligations and confer rights to guide human conduct (e.g. it is forbidden 
to cross the street when the red light is on). In some communities described by Hart 
as ‘primitive’, law consists solely of these primary rules, but primary rules alone do 
not make a legal system, which also requires secondary rules. Secondary rules are 

31 Andrea Bianchi, International Law Theories: An Inquiry into Diferent Ways of Thinking (OUP 2016) 22–43. 
32 Especially when facing extra-legal notions such as ‘proportional’ or ‘reasonable’. 
33 John Austin, The Province of Jurisprudence Determined (First Published 1832) (CUP 1995); John Austin, Lectures on 

Jurisprudence, or the Philosophy of Positive Law (First Published 1879) (R Campbell ed, 4th edn, Thoemmes Press 
2002). 

34 HLA Hart, The Concept of Law (2nd edn, OUP 1994). See also HLA Hart, ‘Positivism and the Separation of 
Law and Morals’ (1958) 71 Harvard Law Review 593. 

35 Ibid 44–49. 
36 Ibid 27–44. 
37 Ibid 66–71. 
38 Ibid 79–99. 
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those that serve as organisational meta-rules, or that govern primary rules. According 
to Hart, these secondary rules address three main shortcomings: (1) the uncertainty 
around which rules are valid in this system, (2) the static character of the rules, and 
(3) the inefciency of the rules. These problems are solved by, respectively, (1) the 
rule of recognition, providing the criteria of legal validity and answering the question 
‘What is the law?’; (2) rules of change, establishing the procedures for introducing 
new primary rules, modifying existing ones, and abolishing old ones, answering the 
question ‘How does the law change?’; and (3) rules of adjudication, determining who 
has the authority to adjudicate and how they must do so, answering the question 
‘How to implement the law?’ All secondary rules can be classifed under one of these 
three categories. 

Hart is often presented in opposition to his continental counterpart Hans Kelsen 
(1881–1973), an Austrian jurist, who is more infuential in civil law systems. 
Kelsen was closer to Austin’s look than Hart, as in his view laws were norms 
addressed to ofcials and not at subjects – that is, they are norms to be applied 
by courts and other legal authorities in particular circumstances.39 Another point 
of divergence between Hart and Kelsen is legal validity. For Hart, legal validity 
depends ultimately upon social recognition but, for Kelsen, legal validity was an 
entirely normative (‘ought’, not ‘is’) question. He argued that legal rules are valid 
only when they are validated by ‘higher’ norms, following prescribed procedure. 
This stepped construction (Stufenbau) culminates in the Grundnorm (English: basic 
norm), as Kelsen presented in Reine Rechtslehre (English: Pure Theory of Law).40 The 
Grundnorm is the presupposed legal proposition at the foundation of any legal system: 
a simple fction to uphold validity.41 

Another prominent fgure in legal positivism is the Israeli legal philosopher Joseph 
Raz (1939–2022). In The Authority of Law: Essays on Law and Morality,42 Raz 
developed both the social thesis and the sources thesis (the view that law is identifed 
only by reference to its social sources), asserting that law’s existence and content 
cannot rely on moral facts. As an exclusive positivist, Raz further explored the 
normative aspects of legal systems in his Practical Reasons and Norms43 and made the 
case for legal rules ofering a practical justifcation for obedience, while excluding 
other justifcations. 

Most recently, Scott Shapiro’s book Legality ofers an alternative approach to legal 
positivism.44 Shapiro’s ‘planning theory’ of law contends that legal systems are 
compulsory planning organisations, while his ‘moral aim thesis’ suggests that law 
provides content-independent normative guidance to bypass moral disagreements. 

39 Hans Kelsen, General Theory of Law and State (A Wedberg, trans., Harvard University Press 1945) 8–64. 
40 Hans Kelsen, Pure Theory of Law (M Knight, trans., 2nd edn, University of California Press 1967). 
41 Ibid 193–221. 
42 Joseph Raz, The Authority of Law: Essays on Law and Morality (2nd edn, OUP 2009). 
43 Joseph Raz, Practical Reasons and Norms (2nd edn, OUP 1999). 
44 Scott Shapiro, Legality (Belknap Press 2011). 
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II. INTERNATIONAL LEGAL POSITIVISM AND NORMATIVE POSITIVISM 

Normative positivism, traditionally more prevalent in international legal scholarship 
than purely analytical positivism, defends the idea that positivism is not only true, 
but also valuable. Normative positivism in this sense should not be confused with 
analytically normative approaches, such as Kelsen’s. Jeremy Waldron argues that true 
normative positivism, which emphasises the value of reasoning about law in particular 
ways, is more faithful to positivism’s origins, as Bentham’s intention was not to separate 
law and morality conceptually but to coordinate confict resolution between law and 
personal judgments about morality.45 Lassa Oppenheim (1858–1919) also defended 
this point of view, suggesting that positivism was the best suited concept to advance 
particular moral and political values, as demonstrated by his advocacy of ‘international 
society’.46 Also adopted by Prosper Weil, this has been a particularly infuential approach 
in international law.47 

Some obsolete versions of analytical positivism might seem incompatible with 
international law, such as Austin’s command theory, which might cast doubt upon its 
general veracity, given the lack of a sovereign in the international arena.48 Another 
potential issue surrounds Kelsen’s account of legal validity, which, through its appeal to 
successively higher levels of normative validation, appears to favour ‘monism’ (the view 
that the diferent branches of international law, and all domestic legal systems, constitute 
a unifed regime).49 International law is a highly fragmented domain with numerous 
regional and international regimes, and it is often difcult to establish hierarchically 
superior norms in each situation. However, modern legal positivism has evolved quite 
signifcantly and has developed sophisticated answers to questions that arise within 
international law. 

International legal positivism (i.e. positivism as understood and upheld by international 
lawyers), much like its analytical counterpart explained above, is far from being 
a monolith, and in some ways it diverges from legal positivism.50 Most notably, 
international legal positivism is, partially because of the weight given to State will 
in international law, often confused with consensualism or voluntarism.51 However, 

45 Jeremy Waldron, ‘Normative (or Ethical) Positivism’ in J Coleman (ed), Hart’s Postscript: Essays on the Postscript to 
‘The Concept of Law’ (OUP 2001). 

46 Lassa Oppenheim, ‘The Science of International Law: Its Task and Method’ (1908) 2 AJIL 313; Benedict 
Kingsbury, ‘Legal Positivism as Normative Politics: International Society, Balance of Power and Lassa 
Oppenheim’s Positive International Law’ (2002) 13 EJIL 401. 

47 Prosper Weil, ‘Towards Relative Normativity in International Law?’ (1983) 77 AJIL 413. 
48 On enforcement, see Quiroga-Villamarín, § 2.3, in this textbook. 
49 On international law and domestic law, see Kunz, § 5, in this textbook. 
50 Başak Etkin, ‘Legal Positivism’ in Christina Binder and others (eds), Elgar Encyclopedia of Human Rights (Edward 

Elgar 2022) 412–417; Jean d’Aspremont, ‘International Legal Positivism’ in Mortimer Sellers and Stephan 
Kirste (eds), Encyclopedia of the Philosophy of Law and Social Philosophy (Springer 2017); Jörg Kammerhofer, 
‘International Legal Positivism’ in Anne Orford and Florian Hofmann (eds), The Oxford Handbook of the Theory 
of International Law (OUP 2016) 407–426. 

51 On consent, see González Hauck, § 2.2, in this textbook. 
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treaties are the only consent-based source of international law, assuming a strict 
understanding of consent. Therefore, the rule of recognition of international law 
does not include consent, and the sources thesis applied to international law does not 
paint a consensualist picture.52 While neo-voluntarists survive, many contemporary 
international legal positivists separate the objective international legal order and the 
subjective will of States.53 

International law’s compatibility with positivism is also called into question regarding 
jus cogens (peremptory norms of general international law). These peremptory norms 
are ‘accepted and recognized . . . as a norm from which no derogation is permitted’, 
according to the 1969 Vienna Convention on the Law of Treaties. This means that 
the idea of jus cogens does not necessarily breach the separability thesis, even though 
one can identify its moral undertone once a series of examples are given: prohibitions 
of genocide, torture, and slavery. Some exclusive legal positivists believe that 
acknowledging the existence of jus cogens undermines the separability thesis, but this 
problem can be solved by saying that the moral belief or judgment shared by States is a 
social fact, and that is what makes a norm jus cogens, not its inherent moral value.54 

C. CRITIQUES OF POSITIVISM 

Legal positivism, as we have seen, is the view that the content of international legal 
norms is made what it is (i.e. determined or ‘fxed’) by social facts alone. These social 
facts typically relate to the ‘pedigree’ of those norms: their historical roots in particular 
social sources, such as treaty texts or expressions of opinio juris (short for opinio juris sive 
necessitates; in English: ‘an opinion of law or necessity’). The inverse view, held by ‘non-
positivists’, is that international legal norms are necessarily determined not only by social 
facts but also by facts about political morality,55 which include moral values, genuine 
normative principles, and practical reasons that govern how individuals should ‘live 
together’, organise themselves, and behave in national and international society. 

Consider an uncontroversial claim such as ‘the 1969 Vienna Convention on the Law 
of Treaties expresses true propositions of international law’. For non-positivists, this 
will only be true insofar as the law-determining function of the Convention is morally 
valuable in some way. This reliance upon political morality is also entailed by the beliefs 
of normative positivists, who argue that for moral reasons international legal norms 
must be identifed via social facts alone. To continue with the example, a normative 
positivist and a committed non-positivist might agree that the Vienna Convention helps 
to fx international law because treaties have a coordinating function, which benefts 
the stability and predictability of international relations. For both scholars, in other 

52 On sources, see Eggett, Introduction to § 6, in this textbook. 
53 Jörg Kammerhofer and Jean d’Aspremont (eds), International Legal Positivism in a Post-Modern World (CUP 2014). 
54 Asif Hameed, ‘Unravelling the Mystery of Jus Cogens in International Law’ (2014) 84 BYBIL 2. 
55 Hasan Dindjer, ‘The New Legal Anti-Positivism’ (2020) 26(3) Legal Theory 181. 
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words, treaty texts help to fx the content of international legal norms because there are 
compelling reasons why those texts should have this efect.56 

What, then, distinguishes non-positivists from normative positivists? Non-positivists, 
whilst agreeing that facts about political morality partly determine the content of the 
law, disagree that moral reasoning should be excluded from the identifcation of legal 
norms.57 Normative positivists, as noted above, argue that international law should be 
identifed with recourse to social facts alone. According to their view, excluding moral 
considerations from legal reasoning tends to produce international stability, insofar as 
it avoids the proliferation of inter-State disputes. For the non-positivist, however, the 
exclusion of moral considerations from legal reasoning is wrongheaded, either because 
they believe normative positivists to be mistaken about the allegedly destabilising efects 
of moral reasoning,58 or because they believe identifying international legal norms to be 
impossible on the basis of social facts alone. In what follows, we examine a few reasons 
why one might reject legal positivism wholesale and adopt a non-positivist approach 
instead. 

I. INSUFFICIENT CONSENSUS 

Central to the positivism of Hart, Raz, and others is the notion that legal validity 
turns on the existence of one or more rules of recognition. This claim can also be 
put in the following terms: within any given legal order, the norms of that order 
are ultimately determined in relation to the convergent behaviours and attitudes 
of law-applying ofcials. The social facts that such ofcials treat as being sources 
of law become sources for that reason.59 Within international law, the relevant legal 
ofcials include State representatives and international adjudicative bodies, to name 
two examples. One possible reason for rejecting this view is that international law 
lacks sufcient convergence in ofcial attitude or behaviour, meaning that no rule 
of recognition can exist within that legal order.60 So, for instance, although it might 
be true that the text of a particular bilateral investment treaty61 is binding on its State 
Parties because of their consent to be bound by that text, it nonetheless remains the 
case that the binding force of pacta sunt servanda (English: ‘agreements must be kept’)62 

requires explaining and there is little to no consensus at the international level as to 

56 Alex Green, ‘The Precarious Rationality of International Law: Critiquing the International Rule of 
Recognition’ (2022) 22(8) German Law Journal 1613, 1626. 

57 Ronald Dworkin, Law’s Empire (Hart 1986) 114–130, 238–258. The distinction as presented here may elide 
non-positivism and ‘soft’ positivism, which accepts that moral reasoning can indeed form part of legal reasoning 
but only to the extent that moral norms are ‘incorporated’ within the law by norms that are themselves 
determined ultimately and exclusively by social facts. For more on soft positivism, see Eleni Mitrophanous, 
‘Soft Positivism’ (1997) 17(4) Oxford Journal of Legal Studies 621. 

58 Nahuel Maisley, ‘Better to See International Law This Other Way: The Case Against International Normative 
Positivism’ (2021) 12(2) Jurisprudence 151. 

59 Green (n 56) 1619–1620. 
60 Ibid 1627–1633. 
61 On investment law, see Hankings-Evans, § 23.1, in this textbook. 
62 On treaty law, see Fiskatoris and Svicevic, § 6.1, in this textbook. 
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the precise status of that principle (e.g. whether it is a general principle63 of law or 
custom).64 

II. ‘RATIONAL’ DETERMINATION AND SOCIAL FACTS 

Another doubt about rules of recognition concerns the mechanics of how such rules 
supposedly ‘fx’ the content of international law. Even if the attitudes and behaviours 
of international legal ofcials are sufciently convergent for rules of recognition to 
exist, it is unclear why these attitudes and behaviours should be treated as determining 
international law.65 Why, in other words, should rules of recognition function in 
the way that positivists claim they do? According to a broadly Hartian view of legal 
validity, the cumulative attitudes and behaviours of legal ofcials fx to the content 
of international law by defnition. However, given what many non-positivists consider 
to be the plausible assumption that there must be a rational explanation for why legal 
norms exist in the way and with the content that they do, it is not obvious why 
ofcial attitudes and behaviour should be treated this way.66 For example, if we are 
asked to explain why pacta sunt servanda holds within international relations, it seems 
highly unsatisfactory to answer, ‘because the relevant people believe that it does’. 
This concern arises because the attitudes and practices of legal ofcials are social facts, 
with no necessary normative implications, and therefore cannot provide reasons why 
international law should be viewed one way rather than another.67 Importantly, this 
critique is inapplicable to normative positivism, which holds that facts about political 
morality can explain why ultimate and exclusive recourse to a particular set of social 
facts should be observed.68 Nonetheless, concerns about the ‘rationality’ of positivism 
remain applicable to its purely analytical variants. 

BOX 3.1.2 Example: ‘Rational’ Determination and Social 
Facts – An Imaginary Tribunal 
Imagine that an international tribunal (‘the Tribunal’) were to deliver judgment 
in an ongoing case according to an absurd method: they fip a coin. When 
doing so, imagine the Tribunal holds that immediately prior to their decision to 
proceed in this manner, all the usual rules of law determination – the application 
of treaty texts, customary practices, and so on – were undoubtedly relevant. But 
all that changed, the Tribunal says, the second before their decision to resort to 
coin fipping was made. Clearly, the Tribunal is wrong, but why? 

63 On general principles of law, see Eggett, § 6.3, in this textbook. 
64 On customary international law, see Stoica, § 6.2, in this textbook. 
65 Mark Greenberg, ‘Hartian Positivism and Normative Facts: How Facts Make Law II’ in Scott Hershovitz (ed), 

Exploring Law’s Empire: The Jurisprudence of Ronald Dworkin (OUP 2006) 273. 
66 Mark Greenberg, ‘How Facts Make Law’ (2004) 10 Legal Theory 157, 164. 
67 Greenberg (n 65). 
68 Green (n 56) 1626–1627. 
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The State that lost the coin toss might object that the Tribunal wrongly ignored 
the relevant social facts. No prior item of State practice or expression of opinio 
juris, nor any academic or judicial commentary, mentioned that coin fipping 
would suddenly become the way to resolve complex legal disputes. The 
Tribunal, this losing State might say, is just ignoring international law. But the 
Tribunal could respond that this objection is mistaken because, at the moment 
when coin fipping became the correct way to resolve disputes, every legal 
rule that was previously applicable, including the ‘old’ rules for identifying 
international law, became irrelevant. They might also say that any current and 
continuing legal trends that suggest otherwise are simply mistakes: all legal 
orders, after all, contain at least some mistaken decisions. How can the losing 
State answer them? 

Analytical legal positivists have no real answer to this question because 
everything our absurd imaginary tribunal says is logically consistent  
with the fact that international disputes used to be resolved in the  
‘normal way’. This holds because established legal trends, including the 
established attitudes and behaviour of legal offcials, are social facts  
with no intrinsic normative implications of their own. By themselves such 
facts leave open the question of which standards they support and which 
standards they do not. 

Once again, the point is not that such arguments are plausible: obviously they 
are ridiculous. The question is what makes them ridiculous. Non-positivists and 
normative positivists both have clear answers as to why: the Tribunal in this 
case is acting illegitimately and exceeding its authority by adopting a standard 
for the resolution of disputes that undermines the international rule of law. But 
that answer includes a value judgment – that the international rule of law is 
something worth promoting and defending – so it is unavailable to anyone who 
believes that legal argument is a matter of social facts alone. 

III. THE ‘POSITIVE’ NON-POSITIVIST CASE 

Finally, one might wish to appeal directly to political morality within legal reasoning for 
more positive reasons. In the frst place, on the assumption that either of the frst two 
critiques presented above are true, then reliance upon more than just social facts alone 
is inevitable when identifying international law. This being so, there is no point, or so 
the argument might go, in pretending otherwise. It is preferable to be transparent about 
one’s reliance upon political morality, instead of obscuring it behind a positivist veneer. 
Alternatively, one might believe that direct recourse to moral considerations within  
legal reasoning would be conducive to the promotion of global justice, if for no 
other reason than it focuses attention on the most morally salient aspects of a 
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given international dispute.69 Considerations of this sort have motivated a range 
of contemporary non-positivist scholarship, both in relation to international law 
in general70 and as regards more discrete regimes, such as the law of statehood,71 

international trade law,72 or the law of human rights.73 

D. CONCLUSION 

This section has sought to summarise legal positivism and its diferent aspects, as 
well as its main critiques. However, positivists and non-positivists scholars have 
argued for centuries about the merits and faults of these theories, going far beyond 
international law. This section can merely be an introduction to these discussions, 
and interested students of international law can explore them further through the 
readings provided below. 

BOX 3.1.3 Further Readings and Further Resources 
Further Readings 

·	 E Başak, ‘Legal Positivism’ in Elgar Encyclopedia of Human Rights (Edward 
Elgar 2022) 412 

·	 HLA Hart, The Concept of Law (2nd edn, OUP 1994) 

·	 H Kelsen, Pure Theory of Law (M Knight, trans., 2nd edn, University of 
California Press 1967) 

·	 J Raz, The Authority of Law: Essays on Law and Morality (2nd edn, OUP 2009) 

·	 R Dworkin, Law’s Empire (Hart 1986) 

Further Resources 

·	 Başak Etkin and Kostia Gorobets, ‘Episode 3: Adil Haque on International 
Law and Morality’ (Borderline Jurisprudence, 30 April 2021) <https://podcasts. 
apple.com/gb/podcast/episode-3-adil-haque-on-international-law-and-
morality/id1561575704?i=1000519437534> accessed 14 August 2023 

69 John Tasioulas, ‘Customary International Law and the Quest for Global Justice’ in Amanda Perreau-Saussine 
and James Murphy (eds), The Nature of Customary Law (CUP 2007) 326–329. 

70 Fernando Teson, A Philosophy of International Law (Perseus 1998); Ronald Dworkin, ‘A New Philosophy for 
International Law’ (2013) 41(1) Philosophy & Public Afairs 2. 

71 Alex Green, Statehood as Political Community: International Law and the Emergence of New States (CUP 2023). 
72 Oisin Suttle, Distributive Justice and World Trade Law: A Political Theory of International Trade Regulation (CUP 

2018). 
73 George Letsas, A Theory of Interpretation of the European Convention on Human Rights (OUP 2007). 

https://podcasts.apple.com
https://podcasts.apple.com
https://podcasts.apple.com


78  

 

BA Ş AK ETK İ N AND ALEX GREEN 

·	 Başak Etkin and Kostia Gorobets, ‘Special Episode “Joseph Raz and 
International Law: An Unfnished Journey” ’ (Borderline Jurisprudence, 
25 August 2022) <https://podcasts.apple.com/gb/podcast/special-episode-
joseph-raz-and-international-law/id1561575704?i=1000577334459> accessed 
14 August 2023 

·	 Başak Etkin and Kostia Gorobets, ‘Episode 15: Başak Çalı on Authority, 
Interpretivism, and Human Rights’ (Borderline Jurisprudence, 4 
November 2022) <https://podcasts.apple.com/gb/podcast/episode-
15-ba%C5%9Fak-%C3%A7al%C4%B1-on-authority-interpretivism-and/ 
id1561575704?i=1000585098146> accessed 14 August 2023 

·	 Başak Etkin and Kostia Gorobets, ‘Episode 19: Alex Green on Natural Law, 
Statehood and International Law’ (Borderline Jurisprudence, 7 April 2023) 
<https://podcasts.apple.com/gb/podcast/episode-19-alex-green-on-
natural-law-statehood-and/id1561575704?i=1000607861316> accessed 14 
August 2023 

§ § § 

https://podcasts.apple.com
https://podcasts.apple.com
https://podcasts.apple.com
https://podcasts.apple.com
https://podcasts.apple.com
https://podcasts.apple.com
https://podcasts.apple.com
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§ 3.2 THIRD WORLD APPROACHES  
TO INTERNATIONAL LAW 
SUÉ GONZÁLEZ HAUCK 

BOX 3.2.1 Required Knowledge and Learning Objectives 
Required knowledge: Approaches 

Learning objectives: Understanding the main tenets that unite TWAIL thought 
while getting a glimpse of the pluralities of TWAIL engagement with 
international law. 

A. INTRODUCTION 

This section introduces Third World Approaches to International Law (TWAIL), a 
movement within international legal scholarship trying to reshape international law in a 
way that centres people who have sufered the consequences of colonialism. The section 
introduces the notions of Third World and Global South and briefy recapitulates the 
trajectory of TWAIL as a movement. It delves deeper into some of the most infuential 
analyses of how international law has been and continues to be shaped by colonialism 
and introduces some of the methodologies employed by TWAIL scholars. 

B. POINTS OF DEPARTURE AND TWAIL 
TRAJECTORIES 

I. INTRODUCTION TO THE CONCEPTS OF THE THIRD WORLD 
AND THE GLOBAL SOUTH 

The term Third World originates from the time of the bipolar Cold War opposition 
between the First World, comprising the member States of the North Atlantic Treaty 
Organization (NATO), and the Second World, organised in the Warsaw Pact, in the 
second half of the 20th century. The Third World rallied not only around the idea 
of non-alignment but also around a shared history of being subjected to European 
colonialism. As a politically institutionalised project, the Third World took shape in several 
conferences, of which the Afro-Asian meetings in Bandung74 in 1955 and in Cairo in 
1961, the inaugural conference of the Non-Aligned Movement in Belgrade in 1961, and 
the Tricontinental Conference in Havana in 1966 stand out.75 Today, the term Third World 

74 For an in-depth engagement with the Bandung conference from a TWAIL perspective, see Luis Eslava and 
others (eds), Bandung, Global History, and International Law: Critical Pasts and Pending Futures (CUP 2017). 

75 Vijay Prashad, The Darker Nations: A People’s History of the Third World (New Press 2008). 
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has been partially replaced by the term Global South. This latter term bears less direct links 
to the Cold War bloc opposition and points instead at a critique of the kind of neoliberal 
globalisation that gained traction in the 1990s after the collapse of the Soviet Union. 

II. TRAJECTORIES OF TWAIL AS A MOVEMENT 

TWAIL as a rubric for an academic movement emerged in Harvard in 1996.76 To 
acknowledge the intellectual tradition within which scholars who started calling 
themselves TWAIL scholars in the 1990s were working, Antony Anghie and BS 
Chimni coined the terms ‘TWAIL I’ and ‘TWAIL II’. With the term TWAIL I, 
Anghie and Chimni referred to scholars like Georges Abi-Saab, F Garcia-Amador, 
RP Anand, Mohammed Bedjaoui, and Taslim O Elias, the frst generation of 
international law scholars from newly independent States, who grappled with the 
exclusions that a Eurocentric and colonial international law had produced.77 TWAIL 
II scholars started building on the legacy of the aforementioned scholars while further 
developing the analytical tools necessary to engage with international law from a 
Third World perspective. This meant taking a critical stance towards some of the main 
tenets of TWAIL I thought. TWAIL II scholars shifted their attention and normative 
commitment from the post-colonial State to the people living in the Third World, 
which allowed for analyses that could take into account the violence within post-colonial 
States as well as conficts generated by class, caste, race, and gender.78 Additionally, the 
shift from TWAIL I to TWAIL II meant a shift in general attitudes regarding the role of 
colonialism in international law. While TWAIL I scholars had treated colonialism as an 
aberration, which could be broken with and remedied by using and slightly modifying 
the techniques of the existing international legal order, TWAIL II scholars turned to the 
history and theory of international law to show how colonialism has been a central and 
defning feature of the formation of international law.79 

C. TWAIL ENGAGEMENTS WITH 
THE COLONIAL LEGACIES OF 
INTERNATIONAL LAW 

The main aspect that unites TWAIL scholarship despite the heterogeneity of the 
movement is the shared endeavour of grappling with international law’s colonial 
legacies.80 Several infuential TWAIL authors, including Antony Anghie, Sundhya 
Pahuja, and, most recently, Ntina Tzouvala have examined the structure of international 

76 Luis Eslava, ‘TWAIL Coordinates’ (Critical Legal Thinking, 2 April 2019) <https://criticallegalthinking. 
com/2019/04/02/twail-coordinates/> accessed 25 August 2023. 

77 Antony Anghie and BS Chimni, ‘Third World Approaches to International Law and Individual Responsibility 
in Internal Conficts’ (2003) Chinese JIL 77, 79 et seq. 

78 Ibid 82. 
79 Ibid 84. 
80 Usha Natarajan and others, ‘Introduction: TWAIL – On Praxis and the Intellectual’ (2016) 37 Third World 

Quarterly 1946. 

https://criticallegalthinking.com
https://criticallegalthinking.com
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legal arguments through history to show how colonial and racist thought animates 
international law. Anghie argues that it is the dynamic of diference which generates the 
concepts and dichotomies that are fundamental to the formation of international law.81 

By dynamic of diference, Anghie refers to the conceptual tools positivist international 
lawyers deployed to, frst, postulate a gap between the civilised European and the 
uncivilised non-European world and, second, to construct and employ techniques to 
bridge this gap (i.e. to civilise the uncivilised, to engage in the civilising mission).82 The 
civilising mission, the idea that non-European peoples are savages, barbaric, backward, 
and violent, and that European peoples thus must educate, convert, redeem, develop, 
and pacify – in short, civilise – them has been used to justify continued intervention 
by European countries and other countries of the Global North (or the West) in Third 
World countries.83 

Pahuja emphasises that international law constructs its own subjects and objects. It does 
not merely rely on a number of foundational notions, such as the State, the international, 
or the law. Nor does it merely apply to objects external to it, like the economy. Rather, 
through defnitions that make categorial cuts between what is inside and outside certain 
categories, international law produces these categories even though it is deemed to be 
founded on them.84 As the production of international law’s foundational concepts has 
occurred through the colonial encounter and through the particular contexts of several 
imperial and post-imperial projects, the shape these concepts gained is determined by 
these very particular contexts. Simultaneously, however, international law posits the legal 
categories it produces as universally true. It is the interplay between international law’s 
self-formation in (post)colonial contexts and international law’s universalising gestures 
that produce what Pahuja calls international law’s critical instability.85 ‘The instability is 
“critical” in both senses of the word, for it is simultaneously a threat to the reach and 
existence of international legality and an essential, generative dimension of it’.86 Pahuja’s 
work has focused on how the potential ofered by this critical instability, a potential of 
pointing out international law’s shortcomings in terms of its own aspirations towards 
universal justice and thus using international law in emancipatory ways, has been 
repeatedly contained by a ruling rationality. 

A key dimension of that rationality is the position of development and economic 
growth vis-à-vis international law. The combination of the promise ofered by 
international law’s critical instability and the subsumption by the ruling rationality of 
eforts to take up that promise explains international law’s dual quality, or its puzzling 
tendency to exhibit both imperial and counter-imperial dimensions.87 

81 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2005) 9. 
82 Ibid 37, 56. 
83 Anghie and Chimni (n 77) 85. 
84 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality (CUP 

2011) 26. 
85 Ibid 25 et seq. 
86 Ibid 25; Cf. Peter Fitzpatrick and Patricia Tuitt, ‘Introduction’ in Peter Fitzpatrick and Patricia Tuitt (eds), 

Critical Beings: Race, Nation and the Global Legal Subject (Ashgate Press 2003) xi–xx, xi. 
87 Pahuja (n 84) 25. 
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Ntina Tzouvala focuses on the standard of civilisation as a set of argumentative patterns, 
which oscillate between two modes of distinguishing between the West and the rest. 
The frst is what she calls the ‘logic of biology’. It is based on biological racism and 
the insurmountable barriers it erects against colonised and formerly colonised peoples 
gaining equal rights and obligations under international law. The second, the ‘logic of 
improvement’ in Tzouvala’s terminology, replaces defnitive exclusion with conditional 
inclusion, ofering peoples of the Third World a prospect for gaining equal rights and 
obligations. The condition for gaining such equal recognition, as Tzouvala argues, has 
been capitalist transformation.88 

D. TWAIL METHODOLOGIES 

TWAIL scholars employ a variety of methodologies and engage in various inter- and 
intradisciplinary conversations. Among this variety of methodologies, approaches 
informed by critical legal history stand out, as well as approaches employing critical 
political economy. Additionally, TWAIL is cross-fertilised by approaches focusing on 
other systems of oppression that intersect with the system on which TWAIL scholarship 
mainly focuses (i.e. colonialism). Thus, TWAIL engagements with critical scholarship 
on race and racism as well as TWAIL feminisms deserve explicit attention. 

The focus on history is one of the main characteristics of TWAIL scholarship. ‘History 
matters’, as Luis Eslava reafrms as the frst of fve TWAIL coordinates, which 
characterise the movement.89 The particular appreciation of history stems from TWAIL’s 
aim of transforming international law. Understanding the past is a necessary prerequisite 
for transforming the present and the future.90 TWAIL histories have pointed out the 
Eurocentric nature of existing histories of international law. They have focused on the 
co-constitution of international law and imperialism as well as on histories of Third 
World resistance, of alternative projects and movements. 

Besides history, the second methodological orientation central to TWAIL is an 
engagement with political economy, especially Marxism, which will be treated 
elsewhere in this textbook in more detail.91 

In recent years, TWAIL scholarship has started to engage more directly not only with 
colonialism but with racism as the structure that has served to legitimise and entrench 
colonial domination, thus engaging in an active dialogue with critical scholarship on 
race and racism.92 Critical scholarship on race and racism, which includes but is not 

88 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020) 1–7. 
89 Eslava (n 76). 
90 BS Chimni, ‘The Past, Present and Future of International Law: A Critical Third World Approach’ (2007) 8 

Melbourne Journal of International Law 499, 500. 
91 See Bagchi, § 3.4, in this textbook. 
92 James T Gathii, ‘Writing Race and Identity in a Global Context: What CRT and TWAIL Can Learn from 

Each Other’ (2021) 67 UCLA Law Review 1610; E Tendayi Achiume and Aslı Ü Bâli, ‘Race & Empire in 
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limited to Critical Race Theory, is mainly concerned with the social construction of 
races and racial hierarchies and with how these hierarchies have been used to justify 
exclusion, exploitation, and domination. Drawing also on critical scholarship on race 
and racism, TWAIL feminisms place additional emphasis not only on colonialism and 
racism but also on the patriarchy as systems of oppression.93 

E. CONCLUSION 

TWAIL scholarship is characterised by a dynamic and transformative perspective that 
challenges the Eurocentric foundations of international law. By centring the experiences 
of those who have borne the brunt of colonialism, TWAIL scholars illuminate the 
enduring impacts of historical injustices on the global legal landscape. The evolution from 
TWAIL I to TWAIL II signifes a shift in focus from post-colonial States to marginalised 
populations, acknowledging the complexities of class, caste, race, and gender within these 
contexts. Through critical examinations of international law’s colonial legacies and its 
reliance on exclusionary concepts, TWAIL scholars have unveiled the intricate interplay 
between law, domination, and resistance. Employing historical analysis, political economy, 
as well as feminist and critical race analysis, TWAIL provides a multifaceted toolkit for 
understanding and reshaping international law toward greater justice. 

BOX 3.2.2 Further Readings 
Further Readings 

·	 JT Gathii, ‘The Promise of International Law: A Third World View (Including a 
TWAIL Bibliography 1996–2019 as an Appendix)’ (2020) 114 Proceedings of 
the ASIL Annual Meeting 165 

·	 R Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward 
Elgar 2018) 

·	 U Natarajan and others, ‘Introduction: TWAIL – On Praxis and the 
Intellectual’ (2016) 37 Third World Quarterly 1946 

·	 A Anghie, Imperialism, Sovereignty and the Making of International Law 
(CUP 2005) 

§ § § 

International Law at the Intersection of TWAIL & CRT’ (TWAILR: Refections, 30 July 2021) <https://twailr. 
com/race-empire-in-international-law-at-the-intersection-of-twail-crt/> accessed 26 August 2023. 

93 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 2018); J Oloka-Onyango 
and Sylvia Tamale, ‘ “The Personal Is Political”, or Why Women’s Rights Are Indeed Human Rights: An 
African Perspective on International Feminism’ (1995)17 HRQ 691; Vasuki Nesiah, ‘Toward a Feminist 
Internationality: A Critique of US Feminist Legal Scholarship’ (1993) 16 Harvard Women’s Law Journal 189. 

https://twailr.com
https://twailr.com
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§ 3.3 FEMINIST AND QUEER THEORY 
VERENA KAHL AND TAMSIN PHILLIPA PAIGE 

BOX 3.3.1 Required Knowledge and Learning Objectives 
Required knowledge: Approaches; History of International Law 

Learning objectives: Understanding feminist and queer approaches and their 
particular relevance for public international law. 

A. INTRODUCTION 

This section introduces feminist and queer theories and their relevance for public 
international law. It departs from the male and heterosexual standard and a gender-
biased international legal order as the common baseline for queer and feminist 
deconstruction. By pointing out the commonalities of feminist and queer theory, the 
contribution underscores the utility and necessity of a consolidated approach. Common 
terms and concepts are then connected to some of the manifestations and specifc 
examples of feminist and queer theory in international law. 

Feminist and queer approaches form part of a diverse feld of schools of thought, which 
observe, analyse, and criticise public international law from a particular perspective 
and, coming from this specifc theoretical foundation, seek to deconstruct its object 
of analysis. In this regard, feminist and queer theory aims at the deconstruction of 
a perceived neutral or natural international legal order that rests on a dominating 
masculine and heterosexual standard.94 

Diferent approaches in feminist and queer theory share a common baseline: 
international law has been predominantly developed and shaped by (white, cis, 
heterosexual) men and has been built on the assumption that men and masculinity are 
the (societal) norm.95 While this norm and public international law have been perceived 
as neutral, they neglect categories deviating from this standard and exclude them as 
‘the other’.96 People who deviate from the norm relating to sex, gender, or sexuality 
have their perspectives and interests constantly ignored.97 Public international law, like 
domestic law, exhibits a clear gender bias.98 This gender bias, elevating the masculine to 
the norm, functions like a ‘veiled representation and projection of a masculine which 

94 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law – A Feminist Analysis 
(Manchester University Press 2000) 60. 

95 Ibid ix, 2. 
96 Ibid x. 
97 Ibid 2–4, 60. 
98 Ibid ix. 
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takes itself as the unquestioned norm, the ideal representative without any idea of the 
violence that this representational positioning does to its others’.99 

B. COMMON TERMS AND CONCEPTS 

I. SEX AND GENDER 

Sex and gender are two interconnected concepts crucial to feminist and queer theory. 
Sex refers to biological diferences between men and women construed as binary 
categories related to bodies.100 Gender describes the cultural and social imprinting of 
distinctions made on the basis of sex.101 Gender is seen as a fuid concept102 and rejects 
biological determinism embodied in the concept of sex,103 challenging the binary 
understanding of sex and opening up a broader range of identities beyond woman 
and man.104 The complexity of gender identity arises from the ‘dynamic relationship 
between the body and identity which gives rise to multiple possible alignments, which 
can change over time, or even from moment to moment’.105 However, the same 
complexity applies to the oversimplifed category of sex, as biology itself unveils the 
existence of a variety of sexes beyond the socially constructed dualism.106 The idea 
that sex is a natural and immutable characteristic has been increasingly challenged107 

for having constructed, contingent and political dimensions.108 Consequently, the 
distinction between sex and gender itself has been questioned.109 Queer and feminist 
approaches have attempted to denaturalise sex and gender, assuming that they ‘should 
both be understood as the efects of performative and reiterative gender norms . . . 
which materialise, naturalise, regulate, and discipline sexed bodies and identifcations’.110 

99 Elisabeth Grosz, Volatile Bodies: Toward a Corporeal Feminism (Indiana UP 1994) 188. 
100 See e.g. Charlesworth and Chinkin (n 94) 3–4; Dianne Otto, ‘Queering Gender [Identity] in International 

Law’ (2015) 33 Nordic Journal of Human Rights 299, 300–302. For a predominantly biological understanding 
of sex, see Corbett v Corbett [1971] 2 All ER 33; Margaret Davies, ‘Taking the Inside Out: Sex and Gender in 
the Legal Subject’ in Ngaire Nafne and Rosemary J Owens (eds), Sexing the Subject of Law (LBC Information 
Service 1997) 25, 31; Alison Blunt and Jane Willis, Dissident Geographies: An Introduction to Radical Ideas and 
Practice (Pearson Education 2000) 92. 

101 Joan W Scott, ‘Gender: A Useful Category for Historical Analysis’ (1986) 91 American Historical Review 
1053, 1053 et seq.; Davies (n 100) 25, 31; Blunt and Willis (n 100) 92. 

102 Gina Heathcote, Feminist Dialogues on International Law: Success, Tensions, Futures (OUP 2019) 3. See also Blunt 
and Willis (n 100) 93. 

103 Otto (n 100) 299, 300; Scott (n 101) 1053, 1054. 
104 Ibid 299, 300 f. 
105 Ibid 299, 300. 
106 Claire Ainsworth, ‘Sex Redefned: The Idea of 2 Sexes Is Overly Simplistic’ (Scientifc American, 22 

October 2018) <www.scientifcamerican.com/article/sex-redefned-the-idea-of-2-sexes-is-overly-
simplistic1/> accessed 25 August 2023. 

107 See Davies (n 100) 25, 30 f. 
108 Cf. Ibid 25, 30 f, articularly 32. See also Charlesworth and Chinkin (n 94) 4; Jane Flax, ‘Postmodernism and 

Gender Relations in Feminist Theory’ (1987) 12 Signs 621, 635 et seq. 
109 Cf. Blunt and Willis (n 100) 93 f. 
110 Otto (n 100) 299, 300 et seq; cf. Judith Butler, Gender Trouble: Feminism and the Subversion of Identity 

(Routledge 1990) 25. 

https://www.scientificamerican.com
https://www.scientificamerican.com
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Despite the aim of inclusivity and diversity beyond traditional understandings 
of masculinity and femininity,111 gender has often been used as a synonym for 
‘women’,112 including in public international law. Gender-based analyses have 
primarily focused on women, neglecting gender discrimination experienced by 
individuals with diverse gender identities.113 Attempts to deconstruct the category of 
women in international law have not sufciently challenged the rigidity and fxation 
of gender meanings at the international level.114 For instance, the Convention on 
the Elimination of all forms of Discrimination Against Women (CEDAW), in its 
articles 1 and 5 in particular, fails to distinguish between sex and gender, reinforcing 
a dualistic perspective of men/women.115 This perpetuates the male standard as the 
norm, upholding a gender binary and hierarchy even within a project aimed at 
endorsing the full humanity of women.116 Such international protection mechanisms 
measuring women’s experiences against the male standard harm women worldwide, 
particularly in the Global South,117 and reinforce gender and cultural essentialism by 
defning women as ‘victim subject’.118 International law’s predominant and persisting 
recognition of and holding on to dominant binary and oversimplifed categories 
therefore ignores the many signs of gender and bodily diversity present across 
centuries, continents, and cultures.119 

II. FEMINIST AND QUEER THEORY 

1. Feminism and Feminist Theory 

Despite controversies and disagreement within feminist thought, the common aim is to 
analyse, challenge, and change gendered power relations in all spheres of life to achieve 
human liberty for all genders.120 Black, revolutionary feminists, such as bell hooks,121 

111 Charlesworth and Chinkin (n 94) 3. 
112 Cf. Scott (n 101) 1053, 1056. 
113 Cf. Otto (n 100) 299, 300. 
114 Cf. Brenda Cossman, ‘Gender Performance, Sexual Subjects and International Law’ (2002) 15 Canadian 

Journal of Law and Jurisprudence 281, 284. 
115 See, inter alia, Darren Rosenblum, ‘Unsex CEDAW, or What’s Wrong with Women’s Rights’ (2011) 20(2) 

Columbia Journal of Gender and Law 98; Otto (n 100) 299, 302. See, by contrast, possible advantages of 
silence in form of non-defnition of terms like ‘gender’ as described in Juliana Santos de Carvalho, ‘The 
Powers of Silence: Making Sense of the Non-Defnition of Gender in International Criminal Law’ (2022) 35 
LJIL 963–985. 

116 Cf. Otto (n 100) 299, 302. 
117 Cf. Ibid. 
118 Ratna Kapur, ‘The Tragedy of Victimisation Rhetoric: Resurrecting the “Native” Subject in International/ 

Postcolonial Feminist Legal Politics’ (2002) 15 Harvard Human Rights Journal 1. 
119 Cf. Aoife M O’Connor and others, ‘Transcending the Gender Binary under International Law: Advancing 

Health-Related Human Rights for Trans* Populations’ (2022) 50(3) The Journal of Law, Medicine & Ethics 409. 
120 Blunt and Willis (n 100) 90; Flax (n 108) 621, 622; Charlesworth and Chinkin (n 94) 61; Miriam Schneir, The 

Vintage Book of Historical Feminism (Vintage 1996) xi. 
121 bell hooks, Ain’t I a Woman: Black Women and Feminism (South End Press 1981); bell hooks, Feminist Theory: 

From Margin to Center (South End Press 1984); bell hooks, Feminism Is for Everybody: Passionate Politics (Pluto 
Press 2000). 
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Barbara Smith,122 Patricia Hill Collins,123 and Kimberlé Crenshaw,124 have contributed 
to a more inclusive (re)defnition of feminism and feminist theory by emphasising 
intersectionality and diversity in experiences of discrimination. Indigenous  
feminism125 highlights decolonisation, indigenous sovereignty, and indigenous 
women’s rights within indigenous life and culture.126 To embrace the diversity of 
feminist voices, Sandra Harding asks feminists to give up ‘the goal of telling “one true 
story”’, but instead to embrace ‘the permanent partiality of feminist inquiry’, thereby 
seeking ‘a political and epistemological solidarity in our oppositions to the fction of 
the naturalized, essentialized, uniquely “human” and to the distortions, perversions, 
exploitations, and subjugations perpetrated on behalf of this fction’.127 

2. Feminist Approaches to International Law 

Feminist approaches to international law use feminist theory ‘to show how the 
structures, processes, and methodologies of international law marginalize women by 
failing to take account of their lives or experiences’.128 These approaches lift the veil of 
an international legal order perceived as neutral and objective and reveal its underlying 
male standard constructed as the ‘norm’ and the ‘normal’, which results in a power 
imbalance and hierarchy between men and women and materialises in the silence of 
international law regarding women’s experiences and interests.129 They demonstrate 
that international law is a ‘thoroughly gendered system’.130 According to Charlesworth 
and Chinkin, feminist analyses of international law fulfl two main tasks. First, they 
deconstruct the values underlying the international legal system, challenging their 

122 Barbara Smith, ‘Racism in Women’s Studies’ (1979) 5(1) Frontiers: A Journal of Women’s Studies 48–49. 
123 Margaret L Andersen and Patricia Hill Collins, Race, Class and Gender: An Anthology (10th edn, Wadsworth 

Cengage Learning 2020). 
124 Kimberlé Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 

Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) University of Chicago Legal 
Forum 139–167. 

125 Joyce A Green, Making Space for Indigenous Feminism (Fernwood Publication 2007); Cheryl Suzack and 
others, Indigenous Women and Feminism: Politics, Activism, Culture (UBC Press 2010); Aileen Moreton-
Robinson, Talkin’ Up to the White Woman: Indigenous Women and Feminism (University of Queensland Press 
2002); Rosalva Aída Hernández Castillo, ‘The Emergence of Indigenous Feminism in Latin America’ 
(2010) 35(3) Signs 539–545; Heidi Sinevaara-Niskanen, ‘Crossings of Indigenousness, Feminism, and 
Gender’ (2010) 18(3) NORA – Nordic Journal of Feminist and Gender Research 217–221; Rebecca Tsosie, 
‘Indigenous Women and International Human Rights Law: The Challenges of Colonialism, Cultural 
Survival, and Self-Determination’ (2010) 15(1) UCLA Journal of International Law and Foreign Afairs 
187–237. 

126 Celeste Liddle, ‘Intersectionality and Indigenous Feminism: An Aboriginal Woman’s Perspective’ (The 
Postcolonialist, 25 June 2014) <http://postcolonialist.com/civil-discourse/intersectionality-indigenous-
feminism-aboriginal-womans-perspective/> accessed 25 August 2023. 

127 Sandra Harding, The Science Question in Feminism (Cornell University Press 1986) 193. 
128 Christine Chinkin, ‘Feminism, Approach to International Law’ (Max Planck Encyclopedia of International 

Law, October 2010) <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-e701> accessed 25 August 2023. 

129 Charlesworth and Chinkin (n 94) 60. 
130 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’ 

(1991) 85 AJIL 613, 615. 

http://postcolonialist.com
http://postcolonialist.com
https://opil.ouplaw.com
https://opil.ouplaw.com
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claim to rationality and objectivity.131 Second, feminist approaches seek to reconstruct 
international law by redefning its core concepts ‘in a way that they do not support 
or reinforce the domination of women by men’.132 Importantly, voices in feminist 
approaches to international law have diversifed, with many leading icons stemming 
from the Global South.133 

3. Queerness and Queer Theory 

Queerness has a complex history as a term used to pejoratively label those who 
deviate from societal norms and expectations of heterosexuality.134 The term has been 
reclaimed by the QUILTBAG+ community (Queer, Unsure, Intersex, Lesbian, Trans*, 
Bisexual, Asexual/Aromantic/Agender, Gay, plus others outside these categories and 
heteronormative classifcation) as both a generalised shorthand for the community at 
large and an individualised identity for those within the community who do not feel 
comfortable with the constraints of more specifc identity descriptors.135 In this way, 
queer acts as a generalised or collective (descriptive) noun but also an individualised 
(identity) noun. Queer also operates as a verb, in that ‘queering’ denotes the act 
of questioning and interrogating underlying (heteronormative) assumptions that 
underpin the subject of enquiry and the normative approach to the thing that is 
being queered.136 Technically, queer can also be used as an adjective; however, as the 
adjective use of queer is irreversibly tied to the pejorative use, it has rightly fallen out 
of common vernacular. 

4. Queer Approaches to International Law 

Queer approaches to international law seek to include experiences and identities 
outside the cis/het standard, particularly illustrated in the granting of equal rights 
and prohibition of discrimination on the basis of sexuality and sexual identity.137 In 
addition, Dianne Otto understands ‘queering of international law’ more broadly than 
traditional approaches of norm inclusion.138 In this sense, queer theory fundamentally 

131 Cf. Charlesworth and Chinkin (n 94) 60. 
132 Ibid 61. 
133 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 2018); Adrien Wing, 

‘Global Critical Race Feminism Post 9–11: Afghanistan’ (2002) 10 Washington University Journal of Law and 
Policy (2002) 19; J Oloka-Onyango and Sylvia Tamale, ‘ “The Personal Is Political”, or Why Women’s Rights 
Are Indeed Human Rights: An African Perspective on International Feminism’ (1995) 17(4) HRQ 691; 
Rosalva Aída Hernández Castillo, ‘The Emergence of Indigenous Feminism in Latin America’ (2010) 35(3) 
Signs 539. 

134 Annamarie Jagose, Queer Theory: An Introduction (Melbourne University 2013) 9. 
135 Ibid; Wayne Morgan, ‘Queer Law: Identity, Culture, Diversity, Law’ (1995) 5 Australasian Gay and Lesbian 

Law Journal 1, 5; Gabrielle Simm, ‘Queering CEDAW? Sexual Orientation, Gender Identity and Expression 
and Sex Characteristics (SOGIESC) in International Human Rights Law’ (2020) 29 Grifth Law Review 374, 
376. 

136 Simm (n 135). 
137 Dianne Otto, ‘ “Taking a Break” from “Normal”: Thinking Queer in the Context of International Law’ 

(2007) 101 Proceedings of the ASIL Annual Meeting 119, 119 et seq. 
138 Ibid 120. 
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challenges and criticises the regime of what is considered as ‘normal’ with regard to 
human sexuality.139 In the words of Otto, queer theory to international law is ‘ “taking 
a break” from the politics of hetero-normative injury, and imagines human sexuality 
as much more diverse and shifting’.140 Quite similar to the deconstructionist approach 
of feminism, queer theory makes ‘visible the [hetero]sexual ordering that is taken for 
granted as an underpinning of the “normal” system of international law’ and discloses 
heterosexuality as the ‘basic model for all dominant systems of societal relations’.141 

When heterosexuality is seen as the preferred, natural, normal form of sexuality, it not 
only shapes how society considers ‘ “normal” interpersonal and familial relationships’, 
but it also forms the (presumed) basis for our perception of community in general and 
thereby dictates our understanding of ‘all forms of “normal” community, including that 
encompassed by the “normal” nation-state, international law’s primary subject’.142 In 
essence, queer approaches to international law unveil how international law ‘provides a 
conduit for the micromanagement and “disciplining” of everyday lives, including sexual 
pleasure, despite its many rules purporting to leave these matters in the domestic realm 
of jurisdiction’.143 

5. Frictions and Intersections of Feminist and Queer Theory 
to International Law 

There is much to be said for a joint presentation of feminist and queer approaches 
to international law. Especially considering the open, fuid concept of gender 
and the need to break down and overcome the heteronormative binary of both 
sex and gender, a critical analysis of international law from a one-sided feminist 
or queer perspective would remain patchy and incomplete. Still, constructive 
dialogues between feminist and queer theory have been the exception. According 
to Gina Heathcote, this is due to the fact that ‘mainstream feminist approaches 
to international law are yet to incorporate queer and trans scholarship into 
feminist accounts’144 and have mostly ignored the dialogue commenced by queer 
approaches.145 Instead, feminist approaches have – intentionally or unintentionally, 
for pragmatic or other reasons146 – largely built on the heteronormativity and 
cisgenderism inherent in the structures they seek to criticise, resulting in the 
‘invisibility of individuals who do not neatly ft into the normalized gender binary’ 
and reproducing the ‘fear of undermining heteronormative social structures’.147 

In contrast, moving beyond dualism and asymmetry would allow ‘to tell a story 

139 Ibid. 
140 Ibid. 
141 Ibid. 
142 Ibid. 
143 Ibid. 
144 Heathcote (n 102) 21. 
145 Cf. Ibid. 
146 Otto (n 100) 299, 306. 
147 Tamsin Phillipa Paige, ‘The Maintenance of International Peace and Security Heteronormativity’ in Dianne 
Otto (ed), Queering International Law: Possibilities, Alliances, Complicities, Risks (Routledge 2018) 91, 107. 
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of marginality that has not yet been told’,148 drawing an inclusive picture of 
discriminatory experiences without ‘losing the precarious spaces that have been 
carved out for addressing women’s human rights abuses’.149 

III. STRUCTURAL DISCRIMINATION 

During the last two decades, international human rights institutions have increasingly 
referred to the phenomenon of structural injustices through the lens of the concept 
of structural discrimination.150 Structural discrimination refers to discrimination 
rooted in grown and therefore pre-existing structures and inequalities of society.151 

It occurs when the rules, norms, and policies of a society’s major(ity) institutions 
impose and produce disproportionately disadvantageous and unjust outcomes for 
the members of certain salient social groups.152 Discrimination is thereby introduced 
into often unconscious societal routines and patterns of attitudes and behaviour 
that create and maintain discriminatory practice,153 which are largely perceived as 
neutral, because their negative outcome – the diferential and/or harmful efect on 
certain groups – is usually not intended.154 As Pincus highlights, the ‘key element in 
structural discrimination is not the intent but the efect of keeping minority groups 
in a subordinate position’.155 In the context of gender inequality, MacKinnon has 
described structural discrimination as ‘the systematic relegation of an entire group 
of people to a condition of inferiority’.156 Structural discrimination is inscribed in 

148 Cossman (n 114) 281, 289. 
149 Otto (n 100) 299, 309. 
150 See, inter alia, UN Economic and Social Council, Integration of the human rights of women and a gender 

perspective: violence against women, Report of the Special Rapporteur on violence against women, its 
causes and consequences, Yakin Ertürk, Mission to Mexico, 13 January 2006, UN Doc. E/CN.4/2006/61/ 
Add.4, para 13; IACtHR, Case of González and others (‘Cotton Field’) v. Mexico (Preliminary Objection, 
Merits, Reparations and Costs), Judgment, 16 November 2009, Series C No. 205, paras 134, 450; 
Committee on the Elimination of Racial Discrimination, General Recommendation No. 34, Racial 
discrimination against people of African descent, 30 September 2011, UN Doc. CERD/C/GC/34, paras 
5–7; Committee on the Elimination of Discrimination against Women, General Recommendation No. 
30 on women in confict prevention, confict and post-confict situations, 18 October 2013, UN Doc. 
CEDAW/C/GC/30, paras 77, 79. 

151 See Elisabeth Veronika Henn, International Human Rights Law and Structural Discrimination: The Example of 
Violence against Women (Springer 2018) 1. 

152 Cf. Andrew Altman, ‘Discrimination’ (Standford Encyclopedia of Philosophy, First Published 1 February 2011, 
last substantive revision 20 April 2020) <https://plato.stanford.edu/entries/discrimination/#OrgInsStrDis> 
accessed 9 August 2022. See also Fred L Pincus, ‘From Individual to Structural Discrimination’ in Fred L 
Pincus and Howard J Ehrlich (eds), Race and Ethnic Confict: Contending Views on Prejudice, Discrimination, and 
Ethnoviolence (2nd edn, Routledge 2018) 122. 

153 See Mirjana Najcevska, ‘Structural Discrimination – Defnition, Approaches and Trends’ (2010) <www.ohchr. 
org/EN/Issues/Racism/IntergovWG/Pages/Session8.aspx> accessed 25 August 2023. 

154 See Fred L Pincus, ‘From Individual to Structural Discrimination’ in Fred L Pincus and Howard J Ehrlich (eds), 
Race and Ethnic Confict: Contending Views on Prejudice, Discrimination, and Ethnoviolence (2nd edn, Routledge 
2018) 122. 

155 Ibid. 
156 Catharine A McKinnon, Feminism Unmodifed: Discourse on Life and Law (Harvard University Press 1987) 41. 

https://plato.stanford.edu
https://www.ohchr.org
https://www.ohchr.org
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international law, resulting in the invisibility and underrepresentation of non-cis male 
individuals in institutions,157 structural gender-based violence,158 or persisting racism 
in international law (education).159 

IV. INTERSECTIONALITY 

While bell hooks had already described interlocking webs of oppression beforehand,160 

it was Kimberlé Crenshaw who coined and fnally introduced the concept of 
intersectionality into feminist theory. Her work ‘Demarginalizing the Intersection of 
Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist 
Theory and Antiracist Politics’ can be read as a critique of both feminist and anti-racist 
movements for their one-sided focus on the most privileged members of the respective 
group.161 According to Crenshaw, the ‘single-axis analysis’ results in anti-racist strategies 
that tend to focus on gender privileged persons (men) and a women’s movement which 
puts a spotlight on class-privileged women associated with a certain race,162 namely 
white, Western, heterosexual, middle- and upper-class women.163 This leads to the 
marginalisation of ‘those who are multiply burdened and obscures claims that cannot 
be understood as resulting from discrete sources of discrimination’.164 Building upon 
this, intersectionality has been commonly defned as ‘the complex, cumulative way in 

157 Stéphanie Hennette Vauchez, ‘Gender Balance in International Adjudicatory Bodies’ (Max Planck Encyclopedia 
of International Law, July 2019) <https://opil.ouplaw.com/display/10.1093/law-mpeipro/e2699.013.2699/ 
law-mpeipro-e2699> accessed 25 August 2023; Priya Pillai, ‘Women in International Law: A Vanishing 
Act?’ (Opinio Juris, 3 December 2018) <http://opiniojuris.org/2018/12/03/women-in-international-law-a-
vanishing-act/> accessed 25 August 2023; Josephine Jarpa Dawuni, ‘Why the International Law Commission 
Must Address Its Gender and Geography Diversity Problem’ (Opinio Juris, 1 November 2021) <https:// 
opiniojuris.org/2021/11/01/why-the-international-law-commission-must-address-its-gender-and-geography-
diversity-problem/> accessed 25 August 2023. 

158 Claudia Card, ‘Rape as a Weapon of War’ (1996) 11(4) Women and Violence 5; Henn (n 151) particularly 
13–44; Misty Farquhar, ‘Structural Violence in the Queer Community: A Comparative Analysis of 
International Human Rights Protections for LGBTIQ+ People’ (2021) 13(12) Inquiries Journal; Natalie E 
Serra, ‘Queering International Human Rights: LGBT Access to Domestic Violence Remedies’ (2013) 21(3) 
Journal of Gender, Social Policy & the Law 583; International Criminal Court, ‘Policy on the Crime of 
Gender Persecution’ (7 December 2022) <www.icc-cpi.int/sites/default/fles/2022-12/2022-12-07-Policy-
on-the-Crime-of-Gender-Persecution.pdf>. 

159 E Tendayi Achiume and James Thuo Gathii, ‘Introduction to the Symposium on Race, Racism, and International 
Law’ (2023) 117 AJIL Unbound 26; Mohsen Al Attar, ‘“I Can’t Breathe”: Confronting the Racism of 
International Law’ (AfroconomicsLAW, 2 October 2020) <www.afronomicslaw.org/2020/10/02/i-cant-breathe-
confronting-the-racism-of-international-law/>; Anna Spain Bradley, ‘International Law’s Racism Problem’ (Opinio 
Juris, 4 September 2019) <http://opiniojuris.org/2019/09/04/international-laws-racism-problem/> 

160 hooks (n 121) 5. 
161 Crenshaw (n 124) 139, 140. 
162 It is important to underscore at this point that ‘race’ – just as the terms ‘sex’ and ‘gender’ – is a socially 

constructed concept. See, for example, Ian F Haney López, ‘The Social Construction of Race’ (1994) 29 
Harvard Civil Rights–Civil Liberties Law Review 1. 

163 Crenshaw (n 124) 139, 140; Chandra Talpade Mohanty, ‘Under Western Eyes: Feminist Scholarship and 
Colonial Discourses’ in Chandra Talpade Mohanty and others (eds), Third World Women and the Politics of 
Feminism (Indiana University Press 1991) 51, 70. 

164 Crenshaw (n 124) 139, 140. 

https://opil.ouplaw.com
https://opil.ouplaw.com
http://opiniojuris.org
http://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
https://opiniojuris.org
http://www.icc-cpi.int
http://www.icc-cpi.int
https://www.afronomicslaw.org
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which the efects of multiple forms of discrimination . . . combine, overlap, or intersect 
especially in the experiences of marginalized individuals or groups’.165 

The Beijing Declaration as an outcome of the Fourth World Conference of Women in 
1995 can be seen as an early beginning of intersectionality feeding into international 
law.166 Both concept and terminology of intersectionality found their way into 
international documents particularly at the intersection of gender and race,167 examples 
of which are the adoption of the Durban Declaration and Action Programme of the 
World Conference Against Racism, Racial Discrimination, Xenophobia Related 
Intolerance in 2001168 and General Recommendation No. 25 of the Committee on 
the Elimination of Racial Discrimination.169 CEDAW has endorsed intersectionality 
in several of its General Recommendations.170 Intersectionality has also come to play a 
vital role in the adjudication of international human rights law, particularly with regard 
to violations of anti-discrimination norms, and has consequently found its way into the 
jurisprudence of regional human rights monitoring bodies.171 

C. PROBLEMS THAT FEMINIST AND QUEER 
THEORY SEEKS TO ADDRESS 

I. FEMINIST ENGAGEMENT WITH INTERNATIONAL LAW 

There is a valid argument that the drafting and entry into force of CEDAW in 1979 and 
1981 marked the beginning of feminist approaches to international law.172 However, 
feminist scholarship only gained traction a decade later with the foundational article 

165 Merriam-Webster Dictionary, ‘Intersectionality’ <www.merriam-webster.com/dictionary/intersectionality> 
accessed 9 August 2022. 

166 Even though the term ‘intersectionality’ was not explicitly mentioned in the declaration, the corresponding 
plan for action stated ‘that women face barriers to full equality and advancement because of such factors 
as their race, age, language, ethnicity, culture, religion or disability, because they are indigenous women 
or because of other status’. Beijing Declaration and Platform for Action, adopted at the Fourth World 
Conference on Women, 27 October 1995, Platform for Action, para 45. 

167 See Abigail B Bakan and Yasmeen Abu-Laban, ‘Intersectionality and the United Nations World Conference 
Against Racism’ (2017) 38(1) Atlantis 220, particularly 221 and 231. 

168 Durban Declaration and Programme of Action, adopted at the World Conference Against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance, 8 September 2001, Programme of Action para 54(a). 
See also a detailed discussion in Abigail B Bakan and Yasmeen Abu-Laban, ‘Intersectionality and the United 
Nations World Conference Against Racism’ (2017) 38(1) Atlantis 220, particularly 221 and 231. 

169 CERD, General Recommendation XXV on gender-related dimensions of racial discrimination, 20 
March 2000, particularly para 3. 

170 See, for example, CEDAW, General Recommendation No. 28 on the core obligations of States parties under article 
2 of the Convention on the Elimination of All Forms of Discrimination against Women, 16 December 2010, 
para 18, and CEDAW, General recommendation No. 25, on article 4, paragraph 1, of the Convention on the 
Elimination of All Forms of Discrimination against Women, on temporary special measures, 2004, para 12. 

171 Johanna Bond, Global Intersectionality and Contemporary Human Rights (Oxford University Press 2021), particularly 
chapter 4 on ‘Intersectionality and Human Rights within Regional Human Rights Systems’ 78–129. 

172 Convention on the Elimination of All Forms of Discrimination against Women 1979 (1249 UNTS 13). 

https://www.merriam-webster.com
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‘Feminist Approaches to International Law’ by Charlesworth, Chinkin, and Wright.173 

While this development coincided with third wave feminism (most distinctively 
characterised by the work of Butler and incorporating intersectionality following 
Kimberlé Crenshaw’s work),174 the approach taken by feminist international law 
academics was shaped by their education in second wave feminism. This can be seen 
in the construction of CEDAW and in how Charlesworth et al. defne the goal of 
feminism as being ‘to capture the reality of women’s experience or gender inequality’.175 

This tendency of the feminist tradition in international law to follow second wave 
feminism, which is much more grounded in biological determinism and the gender 
binary than third wave feminism, is evident in the UN’s gender mainstreaming 
programs176 and the Gender Legislative Index,177 which focus on cisgender women as 
the subject of arguments for equality, rather than addressing the cultural social structures 
that perpetuate inequality, such as the heteropatriarchy. 

The outcome of this focus on women as subjects rather than on social structures has 
led to two separate approaches within feminist interventions in international law. The 
frst embraces Crenshaw’s call for intersectionality in its analysis178 and the fact that 
women’s experiences of the impacts of law are shaped by various intersecting forms of 
marginalisation, including race, class, sexuality, and disability.179 The second approach, 
often criticised as ‘White Feminism’, embraces Catharine MacKinnon’s call for 
considering women as a single unifed and universal political category that disregards 
questions of race, class, and so on when advocating for equality.180 Proponents of this 
approach believe that it creates a stronger argument for women’s equality, but ignore 
that the focus of the approach is often the interests of white, straight, Western women. 

Feminist interventions into international law were successful in getting International 
Criminal Law and International Humanitarian Law to treat armed confict sexual 
violence as a crime against the victim’s personhood rather than military discipline as it 
had historically been treated.181 This success led to the UN Security Council’s Women, 

173 Hilary Charlesworth, Christine Chinkin, and Shelly Wright, ‘Feminist Approaches to International Law’ 
(1991) 85 AJIL 613. 

174 Butler (n 110); Crenshaw (n 124) 139. 
175 Hilary Charlesworth, Christine Chinkin, and Shelley Wright, ‘Feminist Approaches to International Law’ 

(1991) 85 AJIL 613. 
176 Tamsin Phillipa Paige and Joanne Stagg, ‘Well-Intentioned But Missing the Point: The Australian Defence 

Force Approach to Addressing Confict-Based Sexual Violence’ (2020) 29 Grifth Law Review 468, 471–472. 
177 Ramona Vijeyarasa, ‘What Is Gender-Responsive Legislation? Using International Law to Establish 

Benchmarks for Labour, Reproductive Health and Tax Laws That Work for Women’ (2020) 29 Grifth Law 
Review 334. 

178 Crenshaw (n 124) 139. 
179 Heathcote (n 102) 21. 
180 Catharine MacKinnon, ‘From Practice to Theory, or What Is a White Woman Anyway?’ (1991) 4 Yale Journal 

of Law and Feminism 13, 20–22. 
181 The Prosecutor v Jean-Paul Akayesu (Trial Judgement) [1998] International Criminal Tribunal for Rwanda ICTR-

96-4-T; Prosecutor v Anto Furundžija (Appeals Chamber Judgement) [2000] International Criminal Tribunal for 
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Peace, and Security agenda and the expansion of UN Women as a sub-agency of  
the UN.182 

II. HOW QUEER THEORY IN INTERNATIONAL LAW DIFFERS 
FROM FEMINISM 

Queer theory grew out of third wave feminism, in particular the work of Butler and 
Sedgwick,183 with a much less cohesive equality agenda than feminism. Queer theory 
is inherently broad (and is mostly inclusive but not without its problems) but tends to 
focus upon QUILTBAG+ subjects and to explore advocating for equality through an 
intersectional lens. Queer theory, at its core, is an embrace of curiosity and questioning – 
generally from a framework of understanding that the law and normative assumptions 
that are brought to law and social practice are culturally dependent social constructions 
rather than natural and inevitable.184 The easiest space to see this distinction between 
feminist approaches to international law and queer theory approaches to international 
law is in examination of the project of gender mainstreaming within UN projects. 
Feminist approaches to international law, while often critical of the details, have 
treated this introduction of idea and process into every UN body (and numerous 
State foreign afairs and defence departments) as a net good. Queer theory approaches 
to international law, while acknowledging the improvements that adding gender 
mainstreaming has produced, have heavily critiqued how the process of gender 
mainstreaming has led to the use of gender being an euphemism for women, how it has 
normalised and reinforced the (white) cis/het masculine subject as the  
un-gendered normal to which all other expressions of humanity must be compared, and 
how the process has reproduced bio-essentialist views of sex and gender along regressive 
heteronormative lines within international legal discourse. 

There is a tension created within feminist and queer theory approaches to international 
law where the perfect can be the enemy of the good. This tension is often referred 
to as the ‘double-bind’.185 This idea of the double-bind broadly posits that advocates 
for change and equality sufer pressures from those outside governmental institutions 
not to compromise in questions of equality, while also sufering pressures from 
within the institution that require accepting an improvement that is less than ideal 

the Former Yugoslavia IT-95-17/1; Prosecutor v Zejnil Delalic, Zdravko Mucic (aka ‘Pavo’), Hazim Delic, and 
Esad Landzo (aka ‘Zenga’) (Appeals Chamber Judgement) [2001] International Criminal Tribunal for the Former 
Yugoslavia IT-96-21. 

182 UNSC Res 1325 (2000); UNSC Res 1820 (2008); UNSC Res 1888 (2009); UNSC Res 1889 (2009); UNSC 
Res 1960 (2010); UNSC Res 2106 (2013); UNSC Res 2122 (2013); UNSC Res 2242 (2015); UNSC Res 
2467 (2019); UNSC Res 2493 (2019). 

183 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 1990); Eve Kosofsky Sedgwick, 
Tendencies (Duke University Press 1993). 

184 Dianne Otto, ‘Introduction: Embracing Queer Curiosity’ in Dianne Otto (ed), Queering International Law: 
Possibilities, Alliances, Complicities, Risk (Routledge 2017). 

185 Faye Bird, ‘ “Is This a Time of Beautiful Chaos?”: Refecting on International Feminist Legal Methods’ (2020) 
28 Feminist Legal Studies 179. 
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in the alternative to no improvement. It is because of these competing pressures that 
feminism and queer theory requires advocates inside governmental institutions to push 
for change and accept compromise, and advocates outside of governmental institutions 
to hold those inside the institutions to account and drive them to continue advocating 
for better equality. 

Overall, feminist and queer theory seek the same thing: equality. This is achieved 
better by marginalised groups working together for the betterment of all, and that is 
something that is known and acknowledged by the majority of feminist and queer 
theory advocates in international law. 

D. CONCLUSION 

Public international law sufers from a clear gender bias and was built on and therefore 
permeated by a male and heterosexual standard that serves as a basis for structural 
discrimination of all deviations from this standard. The de- and reconstruction of 
public international law therefore requires a holistic approach that unites feminist 
and queer approaches despite persisting diferences and frictions. Sex and gender 
are core concepts to feminist and queer theory, which due to cultural baggage, 
oversimplifcation, and modes of application have also led to exclusionary approaches, 
particularly within the feminist discourse, that perpetuate the very discriminatory 
structures feminist and queer theory seeks to disclose and abolish. Both terms therefore 
require careful consideration in their use, taking into account both their social and 
normative imprint as well as the fuidity, complexity, and multiplicity of (gender) 
identities. The analysis of structural discrimination that queer and feminist theory 
seeks to address requires an intersectional perspective to disclose complex experiences 
of discrimination and to put a spotlight on the perspectives of marginalised individuals 
and groups where several forms of discrimination overlap. International law itself is 
permeated by structural discrimination, which requires more (feminist and queer) 
quantitative and qualitative (intersectional) research. 

BOX 3.3.2 Further Readings and Further Resources 
Further Readings 

·	 h charlesworth and c chinkin, The Boundaries of International Law – 
A Feminist Analysis (Manchester University press 2000) 

·	 K crenshaw, ‘Demarginalizing the Intersection of race and sex: A Black 
Feminist critique of Antidiscrimination Doctrine, Feminist Theory and 
Antiracist politics’ (1989) University of chicago Legal Forum 139 

·	 r Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (edward 
elgar 2018) 
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·	 D Otto, Queering International Law: Possibilities, Alliances, Complicities, 
Risks (Routledge 2018) 

·	 S Harris Rimmer and K Ogg, Research Handbook on Feminist Engagement 
with International Law (Edward Elgar 2019) 

Further Resources 

·	 Catherine Amirfar and Kal Raustiala, ‘Episode 39: Feminist Theories of 
International Law, 30 Years On’ (ASIL International Law Behind the Headlines) 
<www.asil.org/resources/podcast/ep39> accessed 25 August 2023 

·	 Başak Etkin and Kostia Gorobets, ‘Episode 18: Tamsin Paige on Sociology 
of International Law, Queerness, and Pastry’ (Borderline Jurisprudence, 3 
March 2023) <https://open.spotify.com/show/7rlKzpmKoFmmOoXmL9GIkq> 
accessed 25 August 2023 

·	 Kimberlé Crenshaw, ‘The Urgency of Intersectionality’ (Ted Talk, 14 
November 2016) <www.ted.com/talks/kimberle_crenshaw_the_urgency_of_ 
intersectionality/transcript> accessed 25 August 2023 

·	 Sina Rahmani, ‘Ratna Kapur on “Gender and Human Rights: Success, Failure 
or New Imperialism?” (2016)’ (The East Is a Podcast, 16 February 2021) 
<https://eastisapodcast.libsyn.com/ratna-kapur-gender-and-human-rights-
success-failure-or-new-imperialism-2016> accessed 25 August 2023 

·	 ILGA Europe, ‘Trans Inclusion in the Women’s Movement’ (The Frontline, 31 
March 2023) <www.ilga-europe.org/podcast/the-frontline-trans-inclusion-in-
the-womens-movement/> accessed 25 August 2023 

§ § § 

https://www.asil.org
https://open.spotify.com
https://www.ted.com
https://www.ted.com
https://eastisapodcast.libsyn.com
https://eastisapodcast.libsyn.com
http://www.ilga-europe.org
http://www.ilga-europe.org
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§ 3.4 MARXISM 
KANAD BAGCHI 

BOX 3.4.1 Required Knowledge and Learning Objectives 
Required knowledge: Third World Approaches to International Law 

Learning objectives: Understanding how Marxist literature can illuminate the 
theory and practise of international law, its relationship to other approaches, 
the different academic contributions on the subject, and the possible 
direction of future scholarship in this area. 

A. INTRODUCTION 

Marxism is a broad church: ‘splits, disagreements, and denunciations’186 within it are 
routinely common. No wonder that many of its tenets have been misinterpreted by 
both Marxists and non-Marxist scholars, associating Marxist thought with reductionism, 
economic determinism,187 and a certain complicity in authoritarian rule. Ironically, 
Marx himself had vehemently decried being called a Marxist.188 To write about a 
Marxist legal approach is equally difcult, given that Marx and Engels did not have 
much to say about the law, let alone international law. 

Yet, generations of Marxist scholars have drawn from Marx’s insights into society and 
history to explain a number of propositions about law and, more recently, about international 
law. Marxists have challenged international law’s fundamental claims about promoting peace, 
prosperity, equality, or progress. Even while maintaining this critique, Marxist legal theory has 
pointed to ways in which law can and should be instrumentalised towards progressive ends 
mindful of its limits for emancipation. In what follows, I refect upon fve distinct perspectives 
that Marxist scholars have brought to the disciplinary understandings of the history and 
present of international law. Additionally, I also highlight some of the voids within Marxist 
legal theory and how recent scholarship has made important strides to fll those voids. 

B. MARXISM AS APPROACH AND CRITIQUE 

The use of ‘approach’ rather than ‘method’ is a conscious choice. Marxist theory rarely 
conforms to the idea of a singular method of approaching law. The Marxist tradition 

186 Robert Knox, ‘Marxist Approaches to International Law’ in Anne Orford, Florian Hofmann, and Martin 
Clark (eds), The Oxford Handbook of the Theory of International Law (OUP 2016) 307. 

187 Economic determinism is the idea that all social and political phenomenon are fully determined by economic 
relationships. 

188 See Karl Marx and Jules Guesde, ‘The Programme of the Parti Ouvrier’ (1880) <www.marxists.org/archive/ 
marx/works/1880/05/parti-ouvrier.htm#n5> accessed 25 August 2023. 

https://www.marxists.org
https://www.marxists.org
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is a theory about the totality of social forms and relationships among individuals, rather 
than a specifc set of propositions about the law. To invoke a Marxist lens is to view the 
world and society as an endless set of inter-relationships, where one phenomenon is 
always connected to the other. This means that ideas, institutions, and human agency 
need to be understood as part of an integrated whole that is both dynamic and also 
beholden to history and past structures.189 How we think about the law will depend 
on how we think about the determining elements of social relationships more broadly. 
Moreover, Marxism continues to evolve, even as it registers critique, new ways of 
thinking, and a continuing to push against its own traditions. Confning Marxist 
theory to a pre-determined set of propositions or institutional boundaries is not only 
misguided but also deeply depoliticising. ‘Approaches’ in this sense keeps that space 
open to be constantly revisited and challenged. 

A Marxist critique is a structural critique, not aimed at individual instances of 
exploitation alone, but at a refection on the material structures of society at a systemic 
level, which make such exploitation part of the ordinary and mundane. It is also an 
internal critique of the system, which exposes the inner contradictions of its operating 
logic. Law, then, is to be viewed as a social practice with its own internal formal logic 
containing a set of argumentative structures that give stability to dominant interests 
and power. It probes us to think about law and international law not as a fragmented, 
insular, and detached body of rules, but as part of a larger social and economic 
infrastructure, within which it is embedded and takes its form. Finally, Marxism is 
not simply a set of theoretical escapades, but a call for radical political action to change 
existing structures of political economy.190 It is inherently an emancipatory praxis, the 
aim of which is to ‘create space for interpretive rules and strategies that contribute to 
the welfare of the subaltern classes’.191 Marxism therefore, does not draw an overtly 
strict boundary between theory and practice, acknowledging that one is necessarily 
dependent on the other. 

C. FIVE MARXIST PERSPECTIVES 
ON INTERNATIONAL LAW 

Despite their long and infuential pedigree, Marxist approaches to international law, 
largely remained in the margins of the discipline, even within critical circles. Yet, in 
the last decades, Marxist scholarship in international law has witnessed a revival. Many 
of our contemporary crises, whether that be the War on Terror, rising inequality, 
fnancial crisis, climate change, racial injustice, violence against women and indigenous 
communities, or the rise of authoritarian populism, have brought to the fore capitalism’s 
worse consequences. Alongside that, many of the contemporary social movements, 
including the farmers’ protests in India, the Black Lives Matter movement, or the 

189 Andrea Bianchi, International Law Theories: An Inquiry into Diferent Ways of Thinking (OUP 2016) 84. 
190 Karl Marx, Theses on Feuerbach (1845). 
191 BS Chimni ‘An Outline of a Marxist Course on Public International Law’ (2004) 17 LJIL 1, 4. 
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Palestinian struggle against imperialist violence, have been mobilised using Marxist 
language. Increasingly, the visible inter-connectedness of local events with the global 
structures of political economy have called into question the role of international law 
in the (re)production of worldwide dispossession and alienation. Marxist concepts such 
as class, ideology, economic base, and commodifcation carry tremendous explanatory 
potential in laying bare the systemic forces at work, which naturalise the historical 
legacies of this unequal and violent order of things. 

I. INTERNATIONAL LAW AS A MATERIAL PHENOMENON 

Marxist theory asserts that all social relations need to be understood in their historical-
material context. This means that law, like other social forms of regulation, is rooted 
in ‘the material conditions of life’, which are the so-called base, the ‘real foundation, 
on which arises a legal and political superstructure’.192 Legal relations refect larger 
economic processes within society. However, the relationship between law and the 
economic structure is neither static nor unidirectional. To the contrary, the relationship 
of the base/superstructure is highly contingent, co-constitutive and even contradictory – 
a point that is routinely forgotten. The task of Marxist legal scholarship is to ask how 
this relationship plays out in concrete situations. 

Unlike liberal accounts of the discipline, a historical-material perspective locates the 
rise of international law within the consolidation of global capitalism. In this, the 
story of capital, although it begins in Europe, travels to the rest of the world through 
colonial expansion and imperial violence.193 Primitive accumulation, the resolutely violent 
and coercive enterprise of ‘divorcing the producer from the means of production’,194 

becomes the chief means of encounter between capitalist Europe and the non-
capitalist world. For Marx, colonial expansion and the ‘extirpation, enslavement 
and entombment’ of the native population was not only indispensable for capitalist 
accumulation, but was a natural consequence of it.195 International law, including 
its rules concerning trade and commerce, the doctrine of sovereignty, and the legal 
standard of civilisation become central to this project of worldwide domination and 
subjugation. 

Thus, from a Marxist perspective, imperialism and colonial expansion is a material 
phenomenon at the heart of which lies the need for capital to constantly expand ‘over 
the whole surface of the globe’.196 This requires forcibly dispossessing native populations 
and transforming non-capitalist societies into the image of capitalist modernity. As Rosa 
Luxemburg argued, ‘Capitalism must always and everywhere fght a battle of annihilation 

192 Karl Marx, ‘Preface to a Contribution to the Critique of Political Economy’ (1859). 
193 See González Hauck, § 1, in this textbook. 
194 Karl Marx, Capital: A Critique of Political Economy, vol 1, ‘Chapter Twenty-Six: The Secret of Primitive 

Accumulation’ (1867). 
195 Karl Marx, Capital: A Critique of Political Economy, vol 1, ‘Chapter Thirty-One: Genesis of the Industrial 

Capitalist’ (1867). 
196 Karl Marx and Friedrich Engels, Manifesto of the Communist Party (1848). 
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against every non-capitalist form that it encounters’.197 Imperialism in a Marxist sense, 
then, is ‘the political expression of the accumulation of capital’198 which works to eface all 
traditional forms of economic and cultural organisation and turn them into social spaces that 
would be safe and productive for capital.199 Similarly, the distinction between civilised and 
uncivilised and corresponding denial of sovereignty to the latter from the realm of 
19th-century European international law was not only about racial supremacy or 
domination, but was centrally rooted in the logic of capitalism. Equal sovereignty for the 
colonies could only come through Western capital, the creation of a centralised bureaucracy, 
and through modern forms of political organisation.200 Realisation of statehood under 
international law became synonymous with violent capitalist transformation. 

Viewing international law through a materialist lens points to the persistence of 
the civilising mission, even as the language of racial diference has diminished. It 
allows us to witness modern international law as a continuation of past practices of 
‘exclusion and conditional inclusion’ of the non-Western world.201 The post–World 
War II international legal order, purportedly based on international rule of law and 
self-determination, did not fundamentally alter the imperial nature of international 
law, but marked the shift to neo-colonialism, tying the Third World to the economic 
dependence of former colonial powers and the institutions that they controlled.202 

International law and international institutions, through structural adjustment and 
conditionality, market liberalisation, promotion of rule of law, and protection of foreign 
investment, disciplined and remodelled the Global South. The IMF and the World 
Bank, among others, promote monetary stability, free capital mobility, disciplined 
fnance, and a shrinking of the public sector, under the pretext of the seemingly neutral 
concept of good governance. David Harvey calls this ‘accumulation by dispossession’ 
to refer to the accelerated ways in which capital inhabits every non-capitalist space, 
leaving in its wake mass poverty, social stratifcation, forced migration, and land 
dispossession.203 Accumulation by dispossession is primitive accumulation in the neo-
liberal age aided by the privatisation and commodifcation of natural resources. Modern 
international investment law, especially BITs,204 entrench the power of foreign capital, 
while the WTO prescribes harmonised rules, subjects State autonomy to international 
adjudication, and legalises the international protection of property rights.205 

197 Rosa Luxemburg, The Accumulation of Capital, ‘Chapter 27: The Struggle Against Natural Economy’ (1913) 
<https://www.marxists.org/archive/luxemburg/1913/accumulation-capital/> accessed 12 December 2023. 

198 Ibid. 
199 Robert Knox, ‘A Critical Examination of the Concept of Imperialism in Marxist and Third World 

Approaches to International Law’ (PhD thesis, London School of Economics and Political Science 2014); 
Robert Knox, ‘Imperialism, Hypocrisy and the Politics of International Law’ (2022) 3 TWAIL Review 25. 

200 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020). 
201 Ibid. 
202 Kwame Nkrumah, Neo-Colonialism: The Last Stage of Imperialism (Thomas Nelson & Sons 1965) x; BS 

Chimni, International Law and World Order: A Critique of Contemporary Approaches (CUP 2017) 496. 
203 David Harvey, The New Imperialism, ‘Chapter 4: Accumulation by Dispossession’ (OUP 2003). 
204 See Hankings-Evans, § 23.1, in this textbook 
205 Kate Miles, The Origins of International Investment Law: Empire, Environment and the Safeguarding of Capital (CUP 

2013). 

https://www.marxists.org
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The logic of Marx’s primitive accumulation as a gateway to both imperial expansion 
and capitalist transformation is also writ large in the continuing forms of settler-
colonial practices across the world, where dispossession and expropriation of 
indigenous land and territory is legally and constitutionally sanctioned. It allows us to 
conceptualise the relationship between international law, capitalism, and imperialism as 
a permanent process and not one that ought to be confned simply to the pre-history 
of the discipline. International law as a material phenomenon contests many of the 
idealistic portrayals of the discipline, which trace its contours to mythical accounts 
of benign trade between private individuals, ideas about denouncing war, human 
rights, or peace.206 Instead, Marxist accounts of the feld have spent considerable 
eforts in grounding these ideas about international law within a historically specifc 
and materially infuenced conception of evolution, where it is indistinguishable from 
violence and expropriation. As Antony Anghie argued, international law is imperialism 
all the way down and much like the birth of capital in Marx’s analysis, international law 
also comes into the world dripped in ‘blood and dirt’.207 

II. INTERNATIONAL LAW AS A CLASS PROJECT 

Class is the organising principle of society in the Marxist tradition. Marx famously 
remarked that ‘[t]he history of all hitherto existing society is the history of class 
struggles’, between those who own the means of production and those whose only 
means of subsistence is their labour power.208 All aspects of social relationships, 
including those that make up the economic base, constantly evolve through these 
struggles, which are often expressed through the law.209 Law is the means through 
which class confict is mediated, and, more fundamentally, it is in the process of 
engaging with the law that class consciousness takes its concrete form. The law refects 
and consolidates the interests of dominant classes but also shapes the form and content 
of the struggle. The outcomes are therefore never predetermined. 

Classes extend beyond domestic borders. With the consolidation of the neo-colonial 
project in the 1970s and the accelerating trend towards hyper-globalisation, class 
formations too acquired a diferent dimension. Capital accumulation now relied on a 
‘globalized regime of exploitation and waged labour’.210 

Marxist scholars, especially Rasulov and Chimni,211 pointed to the emergence and 
consolidation of a transnational capitalist class (TCC) – a dispersed, yet infuential 

206 See González Hauck, § 1, in this textbook. 
207 Karl Marx and Friedrich Engels, ‘Manifesto of the Communist Party’: Chapter I – Bourgeois and Proletarians 

(1848). 
208 Ibid. 
209 Bill Bowring, ‘Marxist International Law Methodology?’ in Rossana Deplano and Nicholas Tsagourias (eds), 

Research Methods in International Law (Edward Elgar 2021). 
210 Akbar Rasulov, ‘The Nameless Rapture of the Struggle’: Towards a Marxist Class-Theoretic Approach to 

International Law’ (2008) 19 FinnishYBIL 243, 268. 
211 BS Chimni, ‘Prolegomena to a Class Approach to International Law’ (2010) 21(1) EJIL 57. 
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fraction of capitalist classes from advanced capitalist countries and the Third World. 
TCC works closely with international institutions to create a ‘functional unifed 
global economic space’ where restrictions to capital movement can be fattened.212 

On the fip side, a transnational oppressed class (TOC) comprising social groups that 
are disenfranchised from the means of production came to be gradually consolidated, 
building coalitions with diferent oppressed groups using both legal and political means 
to push against the TCC. 

In this constellation, international law becomes a site of class struggle between the 
TCC and TOC, promoting class consciousness and providing its constitutive structure. 
This is most visible in the struggle for environment, bio-diversity, development-related 
displacement, and the like, where interests of capital compete with the rights of labour, 
indigenous communities, and agricultural workers. These antagonisms play out through 
overtly capitalist institutions such as the WTO, the World Bank, and the IMF, but also 
through institutions such as the International Labour Organization, which one might 
otherwise think works to correct the power imbalance between capital and labour.213 

The ‘emerging bourgeois imperial international law’ uses the rhetoric of universal 
human rights and rule of law while entrenching the material and ideational primacy of 
capitalist classes.214 

A class approach to international law helps navigate the black box of the State and 
international institutions by identifying the dominant groups which beneft from 
the system of international law.215 It also helps foreground a more granular story of 
resistance by TOC to capitalist accumulation and directs our focus to new actors in the 
global arena. From social movements to civil society organisations espousing the cause 
of TOC, international law is made and re-made in diferent terrains. 

III. INTERNATIONAL LAW, IDEOLOGY, 
AND THE CRITIQUE OF UNIVERSALITY 

Law then becomes, sustains, and stabilises particular interests as universal ones. In 
the Marxist tradition, this is law acting as an ideological form, which domesticates 
resistance and class confict by depoliticising legal relationships and rationalising 
conceptual categories.216 Ideology, in the words of Susan Marks, plays a ‘key role in 
legitimating exploitation’ precisely by representing capitalist social relations as natural 
and permanent.217 Relationships of domination and exploitation are delineated as 

212 BS Chimni, ‘International Institutions Today: An Imperial Global State in the Making’ (2004) 15(1) EJIL1 9. 
213 Mai Taha, ‘Reading “Class” in International Law: The Labor Question in Interwar Egypt’ (2016) 25(2) 

Social & Legal Studies 567. 
214 Chimni (n 191). 
215 An important work here is by Claire Cutler in analysing the rise of transnational fnance class. Claire Cutler, 

Private Power and Global Authority: Transnational Merchant Law in the Global Political Economy (CUP 2003). 
216 Karl Marx, ‘Preface to a Contribution to the Critique of Political Economy’ (1859). 
217 Susan Marks (ed), International Law on the Left: Re-examining Marxist Legacies (CUP 2008) 292; See also the 

work of Claire Cutler, who uses the concept of ‘hegemony’ drawn from Italian Marxist Antonio Gramsci 
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pertaining to the individual sphere rather than as systemic outcomes. In other words, a 
focus on ideology exposes the abstracting character of the law, which fattens diferences 
of power, even while projecting exchange as transpiring between free and equal 
participants. 

It is not difcult to see how ideology critique provides a useful lens to the work 
of international law, especially in the context of deeply political conficts. From 
humanitarian intervention to economic conditionalities and the War on Terror, 
capitalist States and international institutions have routinely invoked international 
law to justify a particular idea of liberation and freedom.218 Sundhya Pahuja has 
shown that notions of development, when prescribed in universalistic terms, 
carry with them the prescription for particular kinds of economic and political 
arrangements, which mirrors the Western bureaucratic-State apparatus essential for 
capital accumulation.219 International law, by focusing on domestic roots of poverty 
and confict in the Third World, detracts attention from the systemic patterns of 
capitalist exploitation and violence at the heart of core-periphery relationships. The 
growing infrastructure of international adjudication and the increase in specialised 
forums of dispute resolution add another layer of depoliticisation to social conficts 
concerning land, environment, and property. Even the concept of democracy 
promoted by international law sidesteps crucial questions of entrenched social 
hierarchy and inter-group domination, while privileging a narrow set of indicators 
and benchmarks to assess participation.220 

To point to the ideological character of international law probes us to think 
about the fact that social arrangements need not be the way they are. If existing 
social relations seem inevitable or natural, it is but the result of repeated ideas and 
rhetorical processes that legitimise and order such structures. But one should also 
be mindful of the fact that even though historical relations are contingent, they 
are not always open to change. Quoting Susan Marks once again, ‘just as things 
do not have to be as they are, so too history is not simply a matter of chance and 
will’, meaning that human agency, while paramount for resistance and change, 
always operates within the ‘logics of a system’.221 In other words, as much as one 
ought to be sceptical of historical necessity, meaningful transformation can only 
transpire through a clear-headed understanding of the false contingency and limits 
of individual action. 

to argue that law helps in projecting private interests as societal ones. Claire Cutler, ‘Gramsci, Law, and the 
Culture of Global Capitalism’ (2005) 8(4) Critical Review of International Social and Political Philosophy 
527–542. 

218 See for instance, Hilary Charlesworth, ‘Feminist Refections on the Responsibility to Protect’ (2010) 2(3) 
GR2P 232–249. 

219 Sundhya Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality 
(CUP 2011). 

220 Susan Marks, The Riddle of All Constitutions: International Law, Democracy, and the Critique of Ideology (OUP 
2003). 

221 Susan Marks, ‘False Contingency’ (2009) 62(1) Current Legal Problems 1–21, 10. 
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IV. INTERNATIONAL LAW AS COMMODITY FORM 

For Marx, capital makes commodities out of everything, but, most crucially, capital 
expands by commodifying labour power. The process entails abstracting the individual 
from the product of its own labour for surplus value and alienating labour from the very 
means of production. With the spread of capitalism, commodifcation extends to every 
aspect of life, mediated, of course, through legal relationships. Capitalist relations, then, 
are marked by an endless collection of commodities connected through an endless set of 
legal relations.222 

Commodifcation and the abstracting/individualising character of the law was central 
to the work of Soviet jurist Evgeny Pashukanis. Drawing from Marx’s insight that 
commodities are but the elementary form of wealth,223 Pashukanis argued that, in a 
capitalist society, relations between individuals based on property rights are homologous 
to abstract commodities, which are traded. Just as for commodities to be exchanged, 
each party much recognise the other as an equal owner of property in an abstract sense, 
so too does the law treat those parties as equal bearers of rights.224 Law treats individuals 
as abstract, neutral entities, detached from the material conditions in which they exist. 
This makes it seem like exchange is between two equals, while the law invisibilises and 
‘permits real inequality’. Pashukanis illustrated that sovereign entities in their relationship 
to one another precisely operate as owners of property (read: territory) with each 
possessing equal rights and obligations. This formal equality in status eludes, however, 
the reality ‘that they are unequal in their signifcance and their power’.225 It is in this 
context that Pashukanis characterised international law as ‘the legal form of the struggle 
of the capitalist states among themselves for domination over the rest of the world’.226 

The crucial question that arises is how are disputes then resolved between two formally 
equal sovereigns? What is the nature of the legal form that makes certain claims trump 
others? This is where China Miéville227 extended Pashukanis’ commodity theory to 
argue that the legal form inherent in international law is that of coercion. Exchange 
implies ownership and ownership is primarily about the right, mostly exercised through 
law, to exclude others.228 In a deeply unequal world, what this means is that powerful 
states are able to shape the order and content of legal norms through economic 
and military force. Because ‘coercion is at the heart of the commodity form’229 and 

222 China Miéville, ‘The Commodity-Form Theory of International Law’ in Susan Marks (ed), International Law 
on the Left: Re-examining Marxist Legacies (CUP 2008) 107. 

223 Karl Marx, Capital Vol I: ‘Part I: Commodities and Money – Chapter One: Commodities’ (1867). 
224 Evgeny Pashukanis, The General Theory of Law and Marxism, ‘Chapter IV: Commodity and the Subject’ (1924). 
225 Evgeny Pashukanis, International Law (1925). 
226 Ibid. 
227 China Miéville, Between Equal Rights: A Marxist Theory of International Law (Brill 2005). 
228 Taken from Marina Velickovic’s extremely lucid way of expanding Pashukanis. See Marina Velickovic, ‘A 

Marxist Account of the Individual in International Law’ (Draft presented for the conference on ‘Individual in 
International Law, Heidelberg 2021). On fle with the author. 

229 Miéville (n 227) 126. 
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international law mediates commodity exchange, violence is central to it: ‘between 
equal rights, force decides’. 

To suggest, then, that international law furthers a rules-based order and is counterpoised 
to power and brute force is misleading. Instead, as Miéville poignantly put it, ‘[t]he 
chaotic and bloody world around us is the rule of law’.230 

The commodity form theory provides a singularly persuasive historical account of 
why and how law developed the way it did and what makes legal relations the perfect 
infrastructure for capitalism’s expansion. Claire Cutler has applied the commodity form 
theory to illustrate the nature of the WTO and GATS in the commodifcation of public 
commons,231 while Grietje Baars refects on the nature of law as a ‘congealing’ devise 
for capitalist relations. Their work also centres the role of corporation as a tool for 
imperialist expansion.232 

V. INTERNATIONAL LAW AS EMANCIPATION 

For Marx, legal struggles and the pursuit of human rights although conditioned by 
capitalist relations did not mean that they ought to be repudiated. Indeed, Marx 
expended considerable attention to the law as a means of working class struggle in 
his elaborate description on the length of the working day, which was won on a legal 
terrain.233 Law was important in providing the oppressed classes with the means to 
push back against capitalist expansion. Similarly, in his work ‘On the Jewish Question’, 
which is often cited to bring home the point that Marx was disillusioned with the 
potential of equal rights, Marx had only advanced a limited critique of formal legal 
equality. For him, political emancipation through law and legal rights was deeply 
individualising and alienating and thus cannot be an end in itself, but only a means 
towards engendering larger social changes beyond what the law could provide. 

Law and the legal form, therefore, in the Marxist tradition exhibit a dual character, 
which, even while constraining the possibility of deep structural transformation, 
provides an important, albeit limited, form of social emancipation through concrete 
legal struggles. These legal struggles, then, must go hand in hand with more demanding 
political interventions. It is not a choice between Reform or Revolution but about 
how these two paths can have always coexisted. Understanding the role of law in the 
reproduction of capitalist relations and also as a means to resist some of its worst excesses 
alludes to its relative autonomy. Both Chimni and Marks thus hold on to the possibility 
of international law acting as a shield against powerful states. Chimni argues for a 

230 Ibid 319. 
231 Claire Cutler, ‘Toward a Radical Political Economy Critique of Transnational Economic Law’ in Susan Marks 

(ed), International Law on the Left: Re-examining Marxist Legacies (CUP 2008). 
232 Grietje Baars, The Corporation, Law, and Capitalism: A Radical Perspective on the Role of Law in the Global Political 

Economy (Haymarket Books 2020); see also González Hauck, § 7.7, in this textbook. 
233 For a good description, see Igor Shoikhedbrod, Revisiting Marx’s Critique of Liberalism: Rethinking Justice, 

Legality and Rights (Palgrave 2019). 
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‘radicalism with rules’ where international law should be viewed as a site of contestation 
rather than a mere refection or consolidation of the interests of dominant classes. 
Bill Bowring goes one step further in situating human rights and international law’s 
relationship to past revolutions as evidence of the emancipatory role that law can play.234 

Robert Knox provides a useful lens to navigate through this duality of rejection 
and embrace of international law. Given that the use of legal means comes with the 
danger of legitimising the existing order of social relations, law should only be used 
for short-term tactical purposes, as a ‘mere tool to be discarded when not useful’.235 

Knox terms this engagement with the law ‘principled opportunism’ to put forth the 
point that international law should be pursued for progressive purposes not because 
it is law but because it aids a larger political commitment to fundamentally transform 
existing society. This would eventually provide the path for what Marina Veličković 
calls the ‘planned obsolescence of international law’ (i.e. the law’s gradual disappearance 
altogether).236 But before that happens, the task of radical critique and practise through 
international law must continue, even when we realise that any utopian hopes of 
wholesale transformation are ultimately constrained by the legal form. 

D. EXCLUSIONS AND ABSENCES IN MARXIST 
LEGAL SCHOLARSHIP 

Despite the growing cohort of scholars writing within the Marxist tradition in 
international law and sharpening its conceptual tools, the general project of Marxism 
has been unable to fully shed its blinkers and unwilling sometimes to reorient its own 
constitutive categories in the light of other modes of struggles that cut across various 
axes of social divisions. The project of building solidarity across diferent resistance 
movements has not always been forthcoming. 

This is perhaps most visible in the way Marxist legal scholars have privileged the 
category of class as the most important marker of social division, ignoring how race, 
gender, sexuality, and caste play an equally important role in the chain of production, 
distribution, and thus also exploitation. Marxism has maintained a distance with 
other critical tradition such as TWAIL, CLS, Critical Race Theory, and also feminist 
approaches to international law in its singular focus that material conditions are 
unrelated to how cultural or gender stratifcations co-constitute the capitalist mode of 
production.237 Despite its emphasis on the totality of social relations, Marxist scholars have 

234 Bill Bowring, The Degradation of the International Legal Order? The Rehabilitation of Law and the Possibility of 
Politics (Routledge 2008). 

235 Robert Knox, ‘Marxism, International Law, and Political Strategy’ (2009) 22 LJIL 413–436, 433. 
236 Marina Veličković, ‘Planned Obsolescence of International Law: On Contingency and Utopian Possibilities’ 

(Völkerrechtsblog, 17 June 2021) <https://voelkerrechtsblog.org/de/planned-obsolescence-of-international-
law/> accessed 25 August 2023. 

237 Akbar Rasulov, ‘ CLS and Marxism: A History of an Afair’ (2014) 5(4) Transnational Legal Theory 622–639. 
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themselves advanced an understanding of individuals abstracted from deep structural and 
social markers of community. As Knox points out, within the Marxist discourse, race and 
racism ‘tend to be understood as counterposed to processes of capitalist accumulation’.238 

No wonder that these exclusions are refected in some of the ‘mainstream’ iterations of 
Marxist legal scholarship (including this one) which are produced by men, with a relative 
absence of women, trans, or even black writings on the subject. 

Equally, this dissonance is sustained by critical scholars in other traditions who 
mechanically associate the writings of Marx and the Marxist project with that of 
structural determinism and Eurocentrism. In some infuential quarters of TWAIL, for 
instance, Marx is portrayed to be irrelevant to Third World decolonial struggles.239 

These interventions, of course, overlook not just the fact that Marx himself was alive 
to the conditions of colonialism and expropriation of native peoples as central to 
Western capitalist expansion, but also generations of Third World Marxist scholars 
and anti-colonial movements which applied, modifed, and even stretched Marxist 
theory to local conditions and experiences of domination and imperialist expansion.240 

For the latter, reading Marx has always been about how under conditions of capitalist 
accumulation, racialisation, gender, and caste-based stratifcations are crucial 
determinants of what constitutes the material conditions of life. 

In contemporary times however, many Marxists and equal number of TWAILers, 
feminist theorists, and critical race scholars have moved beyond traditional class 
variants of historical materialism to underscore the multifaceted nature of capitalist 
oppression, which straddles race, patriarchy, and culture. For instance, Knox’s recent 
scholarship has highlighted that the concepts of value and race are but two side of the 
same coin and that any materialist mode of analysis needs to consider them together.241 

Similarly, Chimni’s integrated Marxist analysis, which supplements issues of class with 
that of social feminist and post-colonial theory, has been received approvingly both 
within the TWAIL and Marxist communities.242 Tzouvala, in her materialist history 
of the concept of civilisation, addresses how particular conceptions of race, gender, 
and sexuality operated as tropes for European international lawyers to infantilise, 
racialise, and feminise non-Western communities while laying the groundwork for 
capitalist expansion.243 Her work is also instrumental in bringing together insights 

238 Robert Knox, ‘Valuing Race? Stretched Marxism and the Logic of Imperialism’ (2016) 4LRIL 81, 100. 
239 Mohsen al Attar, ‘Teaching Karl Marx About Third World Approaches to International Law’ (Opinio Juris, 7 

February 2022) <https://opiniojuris.org/2022/02/07/teaching-karl-marx-about-third-world-approaches-to-
international-law/> accessed 25 August 2023. 

240 Knox (n 238); Umut Özsu, ‘Determining New Selves: Mohammed Bedjaoui on Algeria, Western Sahara, and 
Post-Classical International Law’ in Jochen von Bernstorf and Philipp Dann (eds), The Battle for International 
Law: South-North Perspectives on the Decolonization Era (OUP 2019) 341–357. Noura Erakar and John Reylonds, 
‘We Charge Apartheid? Palestine and the International Criminal Court’ (2021) TWAILR Refections 33. 

241 Knox (n 238). 
242 Chimni (n 202) 440–550. 
243 Ntina Tzouvala, Capitalism as Civilisation: A History of International Law (CUP 2020); James Thuo Gathii, 

‘Imperialism, Colonialism, and International Law’ (2007) 54(4) Bufalo Law Review 1013. 
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from indeterminacy in the CLS tradition with a Marxist framework of capitalism 
and its contradictions. Ruth Fletcher’s work is equally inspiring in thinking through 
Pashukanis’ commodity form theory from a feminist perspective to foreground 
the role of social reproduction within notions of value in commodity exchange.244 

These and many other voices have in some sense made Marxist analysis of law and 
international law respond to and refect on the many dimensions of social relationships 
that continue to change, evolve, and transform under the conditions of global capitalist 
accumulation.245 Here the emphasis is not that class analysis ought to be displaced, but 
that ‘class realizes itself and becomes embodied through gender, race, sexuality’.246 This is 
the direction that future Marxist international legal scholarship must embrace. 

BOX 3.4.2 Further Readings 
Further Readings 

·	 P Connell and U Özsu (eds), Research Handbook on Law and Marxism (Elgar 
2021) 

·	 Law and Political Economy Project, ‘Revival and Renewal of Marxist 
Approaches’ <https://lpeproject.org/conferences/revival-and-renewal-of-
marxist-approaches/> accessed 25 August 2023 

·	 C Miéville, October: The Story of the Russian Revolution (Verso 2017) 

§ § § 

244 Ruth Fletcher, ‘Legal Form, Commodities and Re-Production: Reading Pashukanis’ (2013) Queen Mary 
School of Law Legal Studies Research Paper No. 158. 

245 For a very helpful summary of Marxist work in international law, see Robert Knox, ‘Marxist Approaches 
to International Law Bibliography’ (Oxford Bibliographies, 2018) <www.oxfordbibliographies.com/view/ 
document/obo-9780199796953/obo-9780199796953-0163.xml> accessed 25 August 2023. 

246 Marks (n 220) 5. 
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