CHAPTER 16
INTERNATIONAL
ENVIRONMENTAL LAW

ABBAS POORHASHEMI

BOX 16.1 Required Knowledge and Learning Objectives

Required knowledge: Sources of International Law, International Human Rights
Law

Learning objectives: Understanding the essential elements of the foundation
and emergence of IEL as a new branch of public international law; the
sources of [EL; ecological challenges facing the international community; the
relationship between environment, sustainable development and preservation
of the global climate; the importance of international cooperation and
collaboration to address environmental challenges.

BOX 16.2 Interactive Exercises

Access interactive exercises for this chapter' by positioning your smartphone
camera at the dot-filled box, also known as a QR code.

Figure 16.1 QR code referring to interactive exercises.

A. INTRODUCTION

The relationship between humans and the environment has been discussed and investigated
from different points of view. Many jurists disagree about whether this relationship can be
examined from a legal point of view, and some even go so far as to refer to international
environmental law (IEL) as global ethics. But looking at the formation and development

1 https://openrewi.org/en-projects-project-public-international-law-international-environmental-law/.
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of IEL in the last decades, it becomes clear that this field, as one of the branches of public
international law, has been able to include principles and rules. Since the environment
has no boundaries and all humanity is on a single ship called the Earth, any damage to
this ship will cause the destruction and decay of the entire human society. In the shadow
of the development and expansion of this legal field, the right to a healthy environment,
the common heritage of humanity, the rights of future generations, and the right to
development were crystallised as examples of environmental rights.

B. EMERGENCE OF INTERNATIONAL
ENVIRONMENTAL LAW

The ‘environment’ comprises the air, water, and land in or around which people,
animals, and plants live.? The environment is a balanced set of biotic and abiotic
elements that surround a body and can interact with it. The concept of ‘environment’
includes (but is not limited to) spaces, resources, natural land, and marine environments,
sites, day and night landscapes, air quality, living beings and biodiversity, biological
processes, soils, and geodiversity. IEL is a body of international law concerned with
protecting the global environment by applying legal norms and regulations that address
transboundary, regional, or global environmental issues.’

IEL as a branch of public international law emerged in the 1970s. Although the
conservation of some species of animals and plants dates back to the pre-1970s, the basis for
the formation of international environmental law, in its modern concept, is the Stockholm
Declaration of the United Nations Conference on the Human Environment in 1972
(Stockholm Declaration).* In general, IEL is historically divided into three periods.

I. FIRST GENERATION

The first generation began in the 18th century with the signing of bilateral agreements in
the field of fisheries and marine life resources. The most important feature of this historical
period is regionalism and the creation of contractual obligations between governments to
protect a specific region or species. Examples of these treaties are the Treaty concerning
the Regulation of Salmon Fishery in the Rhine River Basin on 30 June 1885, the Paris

2 ‘Environment’, Cambridge Advanced Learner’s Dictionary & Thesaurus (CUP) <https://dictionary.cambridge.org/
dictionary/english/environment> accessed 20 August 2023.

3 Alexandre Kiss and Dinah Shelton, International Environmental Law (Transnational Publishers 1991) 45-48;
Laurence Boisson de Chazournes, ‘La Protection de I'Environnement dans le Systeme des Nations Unies’ in
Jean-Pierre Cot, Alan Pellet, and Mathias Forteau (eds), La Charte des Nations Unies: Commentaire Article par
Article (3rd edn, Economica 2005) 27; Abbas Poorhashemi, ‘Emergence of “International Environmental Law”:
As a New Branch of International Public Law’ (2020) 1(2) CIFILE Journal of International Law 33, 34.

4 ‘Declaration of the United Nations Conference on the Human Environment’ UN Conference on the Human
Environment (Stockholm 5-16 June 1972) (16 June 1972) UN Doc A/CONE48/14/Rev. 1 3-5.

5 Treaty concerning the Regulation of Salmon Fishery in the Rhine River Basin (adopted 30 June 1885, entered
into force 6 June 1886) SR 0.923.414.
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Convention for the Protection of Birds Useful to Agriculture on 19 March 1902, and the
Treaty relating to the Boundary Waters and Questions arising along the Boundary between
Canada and the United States done at Washington on 11 January 1909.

Il. SECOND GENERATION

Its expansion to other fields, including wildlife, rare and endangered plants and animal
species, continued into the early 20th century. The 1960s, generally known as the
decade of student movements, marked a turning point in the destructive process of
modernity and addressed many fundamental issues, including environmental matters.
Subsequently, environmental activists and scientists declared that if industrial progress
continued the same way, the world would be destroyed. As a result, by the end of the
decade and the beginning of the 1970s, States were forced to hold the Stockholm
Conference.® The purpose of this conference was to pay attention to the world’s
environmental issues and their relationship with human rights, as well as to warn of the
harmful effects of human activities on the environment. The Stockholm Conference
recognises the right of development to be closely linked to the environment by
identifying the right to a healthy environment as a fundamental human right.’
Furthermore, by considering the establishment of international institutions, it integrated
the process of global cooperation in the field of the environment. It provided the
direction for the further development and evolution of the relevant international rules
to protect the global environment.

BOX 16.3 Advanced: Outcome of the Stockholm
Conference

As the main outcome of the conference, the Stockholm Declaration of 1972
recognised 26 principles of IEL. According to the declaration, environmental
issues should be at the forefront of international concerns and marked the start
of a dialogue between developed and developing countries on the link between
economic growth, the pollution of the air, water, and oceans, and the well-being
of people around the world.”® Thereby, the Stockholm Declaration has strongly
influenced the further development of international environmental law. Another
important outcome of the conference was the establishment of an international

6 Convention for the Protection of Birds Useful to Agriculture (adopted 19 March 1902, entered into force 6
December 1905) SR 0.922.71.

7 Treaty Between the United States and Great Britain Relating to Boundary Waters between the United States
and Canada (US and Great Britain) (11 January 1909) 36 Stat. 2448.

8 Ben Purvis, Yong Mao, and Darren Robinson, ‘“Three Pillars of Sustainability: In Search of Conceptual Origins’
(2019) 14 Sustainability Science 681, 684.

9 Stockholm Declaration (n 4) principle 1: ‘Man has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of dignity and well-being’.

10 Stockholm Declaration (n 4).
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body called the United Nations Environment Program (UNEP). UNEP is a UN-
affiliated"” environmental protection program that has been one of the most
important pillars of environmental protection. One of the important tasks of
UNEP is the Global Environmental Assessment, which publishes a collection
annually that describes the state of the world’s environment. UNEP is also
coordinating and managing the world's environmental protection in cooperation
with States worldwide.

After the Stockholm Conference, environmental protection became the subject of
several treaties and declarations, which illustrate the willingness of the international
community to protect the environment, encourage sustainable development, and
attenuate the imbalance between the North and the South. These conventions
accepted and ratified by States could be considered global responses to contemporary
environmental problems. Moreover, international environmental treaties unite
developed and developing countries by ensuring that developed countries ‘assume their
historical responsibility’ for global environmental degradation.

I1l. THIRD GENERATION

The third generation of IEL began with the 1992 United Nations Conference on
Environment and Development (Rio Conference) in Rio de Janeiro, Brazil.'? In
discussing the issue of the environment as a global problem, the Rio Conference
stressed the need to coordinate the development process of countries with the
protection of the environment and introduced environmental protection as an essential
international issue for the next century. The 1992 Rio Declaration affirms that

States should always be concerned with environmental preoccupations in economic
development and industrial growth.'® States should consider the ‘principle of sustainable
development’ in the formulation of programmatic and ordinary laws, as well as in the
drafting of bilateral or multilateral binding instruments. They should recognise the
role of social groups and non-governmental organisations in protecting the national,
regional, and global environment."

Another development of IEL in this period is the organisation of the 2002 World
Summit on Sustainable Development in Johannesburg.” The Conference announced the
eight Millennium Development Goals for development, among them the promotion

11 On the United Nations, see Baranowska, Engstrom, and Paige, § 7.3, in this textbook.

12 ‘Rio Declaration on Environment and Development’ UN Conference on Environment and Development (Rio
de Janeiro 3-14 June 1992) (14 June 1992) UN Doc A/CONE151/26/Rev.1 (Vol I) Annex L.

13 Ibid.

14 Ibid.

15 ‘Report of the World Summit on Sustainable Development’ World Summit on Sustainable Development
(Johannesburg 26 August—4 September 2002) UN Doc A/CONE199/20%.
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of environmental sustainability. In 2012, the international community met again in

Rio de Janeiro to review the 20-year achievements of the Rio Conference. This Rio +
20 Conference, while emphasising the commitments made at the Rio Conference of
1992, sought to introduce a new type of engagement in which businesses, governments,
and civil society are vital leaders for protecting the global environment. One of the
most significant steps toward achieving sustainable development in this decade (from
Johannesburg 2002 to Rio 2012) was identifying the causes of recession and economic
crisis in the previous decade and combining economic issues with environmental
criteria.

Another remarkable event in this period is the 2030 Agenda for Sustainable
Development.'® The purpose of this agenda is a plan of action for sustainable development
strengthening universal peace, and eradicating poverty. The 17 Sustainable Development
Goals and 169 targets demonstrate the scale and ambition of this new universal Agenda.

It seeks to build on the Millennium Development Goals and complete what these did

not achieve. It aims to realise the human rights of all and achieve gender equality and the
empowerment of all women and girls. The agenda creates a balance between the three
dimensions of sustainable development: economy, society, and environment.

The 2015 Paris Agreement on climate change'” is another significant collective
initiative by the international community to address climate change.'® The agreement
aims to limit global warming to less than 2°C above pre-industrial levels and strives

to limit temperature increase to 1.5°C. The United Nations Human Rights Council,
on 8 October 2021," adopted a resolution recognising the human right to a clean,
healthy, and sustainable environment as an essential human right. While this right is
already recognised in more than 150 national jurisdictions, its international recognition
paves the way for its effective incorporation into international law and strengthened
implementation at the national and international levels.

C. SOURCES OF INTERNATIONAL
ENVIRONMENTAL LAW

IEL borrows traditional sources from public international law. Some of the leading
environmental conventions are:

®  Climate change: Vienna Convention for the Protection of the Ozone Layer (1985); Montreal
Protocol (1987); United Nations Framework Convention on Climate Change (UNFCCC)
(1992); Kyoto Protocol (1997); 2015 Paris Agreement on climate change.

16 UNGA Res 70/1 (25 September 2015) UN Doc A/RES/70/1.

17 Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) 3156 UNTS 79.

18 On international climate change law, see Viveros-Uehara, § 17, in this textbook.

19 UNHRC Res 48/14 ‘Mandate of the Special Rapporteur on the Promotion and Protection of Human Rights
in the Context of Climate Change’ (8 October 2021) UN Doc A/HRC/RES/48/14.
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®  Ewvironmental accidents and civil protection: Helsinki Convention on Industrial Accidents (1992);
Barcelona Convention (1976); Helsinki Convention on the Baltic Sea (1992); OSPAR
Convention (1992); Bonn Agreement (1983); Lisbon Agreement (1990); Convention on the
Protection of the Black Sea Against Pollution, Bucharest, (1992); Helsinki Convention on
Industrial Accidents (1992).

®  Biotechnology and chemicals: Cartagena Biosafety Protocol (2000); Stockholm Convention on
Persistent Organic Pollutants (2001); Rio Convention on Biological Diversity (1992) and its
Supplementary Protocol on Liability and Redress (2010); Rotterdam Convention on Prior
Informed Consent (1998); Minamata Convention on Mercury (2013).

®  Human rights and environment: Aarhus Convention on access to information, public
participation in decision making, and access to justice in environmental matters (1998);
Protocol on Pollutant Release and Transfer Registers (2009); the Espoo Convention on
Environmental Impact Assessment (1991); Regional Agreement on Access to Information,
Public Participation and Justice in Environmental Matters in Latin America and the
Caribbean (Escazt, Costa Rica, 2018).

®  Biodiversity: Convention on Wetlands of International Importance, Ramsar (1971);
Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES
Convention) (1973); Bonn Convention on the Conservation of Migratory Species (CMS)
(1979); Convention for the Protection of Vertebrate Animals Used for Experimental and
Other Scientific Purposes (1986); Bern Convention on European Wildlife and Habitats
(1979); Convention on Biological Diversity CBD (1992); International Tropical Timber
Agreement (ITTA) (1994); Agreement on the conservation of African-Eurasian Migratory
Waterbirds (AEWA-CMS) (1995); Alpine Convention (1991); Cartagena Protocol on
Biosafety (2003); Convention for the Conservation of Antarctic Marine Living Resources
(1980); Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of the
Benefits arising from Their Utilization, Nagoya (2010); and Agreement on the Protection
and Sustainable Development of the Prespa Park Area (2010).

®  ater protection: Barcelona Convention (1976) and its protocols; Bonn Agreement (1983);
Danube River Basin Convention (1987); Helsinki Convention on Watercourses and
International Lakes (1992); OSPAR Convention (1992); Convention on the Protection of
the Black Sea Against Pollution, Bucharest (1992); Helsinki Convention on the Baltic Sea
(1992); Convention on the Protection of the Rhine (1999).%

®  Non-binding international instruments: United Nations Conference on the Human Environ-
ment, 5-16 June 1972, Stockholm; the World Charter for Nature of 1982; Rio Declaration
on Environment and Development (1992); Agenda 21 UNCED, 1992; United Nations Mil-
lennium Development Goals (2000); Johannesburg Declaration (2002); Rio+20 Declaration
(2012); Agenda 2030 for Sustainable Development (2015) and the 17 Sustainable Develop-
ment Goals (SDGs).

Although these conventions have been signed, accepted, and ratified by the majority
of the States, the commitments made by the States seem minimalist and insufficient
concerning the gravity of problems and challenges facing the development of

20 Convention on the Protection of the Rhine [2000] OJ L289/31.
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international environmental law. Even though soft law?! is not binding, it has a crucial
impact on the development of IEL. The most significant examples of these sources are
the 1972 Stockholm Declaration, the 1982 Universal Charter of Nature, the 1992 Rio
Declaration, and Agenda 2030 for Sustainable Development.

D. PRINCIPLES OF INTERNATIONAL
ENVIRONMENTAL LAW

Principles of IEL are the basic ideas for the development of this field of law. Some of
them are enshrined in the multilateral environmental agreements, and in this case, they
obtain clear meaning for the specific international environmental regime. However,
even if a treaty does not explicitly recognise a principle in its text, the principle still can
play a role in the interpretation and development of the treaty. General environmental
principles also can supplement specific rules and express gap-filling functions.?

I. PRINCIPLE OF SOVEREIGNTY OVER NATURAL RESOURCES
AND RESPONSIBILITY NOT TO CAUSE TRANSBOUNDARY
ENVIRONMENTAL DAMAGE

The sovereignty of States in IEL has two bases: one is to recognise the sovereignty of
States in the use of their natural resources, and the other is not to cause harm to other
territories under the control of other States or areas that are not under the control of
States, such as the high seas. The turning point in the principle of sovereignty is in
article 21 of the 1972 Stockholm Declaration,” which, with a slight modification, was
contained in the second principle of the Rio 1992 Declaration, which states:

States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental and developmental policies, and the
responsibility to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other States or of areas beyond the limits of
national jurisdiction.?

In the Tiail Smelter case (United States v Canada) of 16 April 1938 and 11 March 1941,
the Tribunal found that

under the principles of international law, as well as of the law of the United States,
no State has the right to use or permit the use of its territory in such a manner as to

21 On soft law, see Lima, Kunz, and Castelar Campos, § 6.4, in this textbook.

22 Maksim Lavrik ‘Customary Norms, General Principles of International Environmental Law, and Assisted
Migration as a Tool for Biodiversity Adaptation to Climate Change’ (2022) 4 Jus Cogens 99.

23 Stockholm Declaration (n 4).

24 Rio Declaration (n 12).
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cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequence, and the injury is established by
clear and convincing evidence.?

Il. PRINCIPLE OF COOPERATION

The principle of cooperation is a customary obligation®® and one of the inseparable
principles of the Charter of the United Nations.” It is one of the features of
contemporary international law. The principle of cooperation is binding in accordance
with the Charter of the United Nations. Protection of the global environment is beyond
the capacity of one or more States. It requires the international community’s cooperation
to prevent, reduce, and eliminate the harmful effects of environmental degradation

and pollution. According to the principle of cooperation, States have a duty to work
together in all circumstances and in good faith to protect the environment.?® International
cooperation could be considered in various fields, such as information exchange,
technology transfer, financial resources, participation in international conferences, and
even emergency assistance through bilateral or multilateral agreements.

I1l. PRINCIPLE OF SUSTAINABLE DEVELOPMENT

The principle of sustainable development is confirmed in many international legal
instruments, including the Rio Declaration of 1992. According to the principle,

States should review national policies and plans for environment and development to
enact effective laws and regulations that use economic instruments where appropriate
and establish and strengthen institutional structures and procedures to integrate
environmental and development issues into all decision-making spheres fully. In
addition, the integration of environmental, social, and economic policies also requires
transparency and broad public participation in decision-making by the authorities.”” The
concept of sustainable development is an evolutionary process that meets the current
generation’s needs without diminishing the ability of the next generation to meet
their needs — in other words, to provide an opportunity for everyone to live forever
on the planet. Today sustainable development is one of the most fundamental issues of
[EL.*" However, implementing sustainable development confronted some challenges
in its forms and contents. Its content lacks a comprehensive approach for including

25 Tiail Smelter Case (US v Canada) (1938; 1941) 3 RIAA 1905.

26 On customary law, see Stoica, § 6.2, in this textbook.

27 Charter of the United Nations (signed 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI
articles 1, 11, and 13.

28 Neil Craik, “The Duty to Cooperate in the Customary Law of Environmental Impact Assessment’ (2020) 69
ICLQ 239, 243.

29 Abbas Poorhashemi, ‘Opportunities and Challenges Facing the Future Development of International
Environmental Law’ in Hiiseyin Gok¢ekus and Youssef Kassem (eds), Climate Change, Natural Resources and
Sustainable Environmental Management (Springer International 2022) 44.

30 Virginie Barral, Le Développement Durable en Droit International: Essai sur les Incidences Juridiques d’une Norme
Evolutive (Bruylant 2016) 37.
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indigenous people, local cultures, good governance, consuming resources, producing
goods and services, freedom of expression, employment, and identifying the roots of
poverty and gender discrimination.

IV. PRINCIPLE OF PREVENTION

Environmental degradation and pollution prevention are regarded as the ‘golden rule’
in IEL based on economic and ecological reasons.’! For instance, extinction of plant
or animal species, soil erosion, loss of human life, and leakage of pollutants into the sea
create irreparable damage in a way that, even when the damage can be compensated,
restoring them to their previous state is not possible. The prevention principle in

IEL exists to prevent national and transboundary harm due to the activities of States.
This principle forms the basis of many international environmental agreements

and conventions, such as the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal (1989).%2 The principle aims to
minimise hazardous waste generation and combat illegal dumping.

V. PRECAUTIONARY PRINCIPLE

The precautionary principle imposes a duty on States to prevent environmental
damage. Under this rule, a State may be obligated to take precautionary measures to
prevent damage within its jurisdiction. The number of international environmental
treaties confirms this duty of stats. In this perspective, article 3 of the United Nations
Framework Convention on Climate Change (UNFCC) states that:

The Parties should take precautionary measures to anticipate, prevent or minimize
the causes of climate change and mitigate its adverse effects. Where there are
threats of serious or irreversible damage, lack of full scientific certainty should not
be used as a reason for postponing such measures, taking into account that policies
and measures to deal with climate change should be cost-effective so as to ensure
global benefits at the lowest possible cost.®

VI. PRINCIPLE OF NOTIFICATION

The principle of notification is one of the basic principles that can be traced back to the
International Court of Justice from the 1949 Corfu Strait case® and other international
sources such as environmental treaties and agreements. According to this principle,
States must timely notify and share relevant information with every State that may be

31 Nicolas de Sadeleer, Environmental Principles: From Political Slogans to Legal Rules (2nd edn, OUP 2020) 85-132.

32 Basel Convention on the control of transboundary movements of hazardous wastes and their disposal (adopted
22 March 1989, entered into force 5 May 1992) 1673 UNTS 57.

33 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21
March 1994) 1771 UNTS 107 article 3.

34 Corfu Channel Case (UK v Albania) (Merits) [1949] ICJ Rep 4.
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adversely affected by its environmental activities. States shall immediately notify other
States of any natural disasters or other emergencies likely to produce transboundary
effects. In addition, notification is fundamental when there is a nuclear accident

and transboundary pollution.” This obligation is primarily related to international
cooperation based on a system of information and prior consultation and notification
to achieve optimum use of natural resources without causing damage to the legitimate
interests of other States.

VIl. POLLUTER-PAYS PRINCIPLE

The polluter-pays principle is set out in many national and international regulations.*
According to this principle, polluters must bear the costs resulting from measures to
prevent, reduce, and fight pollution. This principle was adopted by the Organisation
for Economic Co-operation and Development (OECD) in 1972% as an economic
principle for allocating the costs associated with pollution control. The Declaration of
the United Nations Conference on Environment and Development in 1992 recognised
this principle as one of the 27 guiding principles for future sustainable development.
According to Principle 16 of the declaration:

National authorities should endeavor to promote the internalization of
environmental costs and the use of economic instruments, taking into account
the approach that the polluter should, in principle, bear the cost of pollution, with
due regard to the public interest and without distorting international trade and
investment.®

VIIl. PRINCIPLE OF COMMON BUT DIFFERENTIATED
RESPONSIBILITIES (CBDR)

According to the principle of common but differentiated responsibilities (CBDR),
all States are responsible for protecting the environment but with different types of
responsibilities. Developed countries have a more significant burden due to their
historical contributions to environmental degradation. As a result, they should assist
developing countries with transferring new technologies and supporting them
financially. According to Principle 7 of the 1992 Rio Declaration,” States should
cooperate in a spirit of partnership to conserve, protect, and restore the health

and integrity of the Earth’s ecosystem. Given the diversity of roles played in global
environmental degradation, States have common but differentiated responsibilities.

35 Max Valverde Soto, ‘General Principles of International Environmental Law’ (1996) 3 ILSA Journal of
International & Comparative Law 193.

36 Alexandra Aragio, ‘Polluter-Pays Principle’ in Javier Cremades and Cristina Hermida (eds), Encyclopedia of
Contemporary Constitutionalism (Springer 2022).

37 OECD, ‘Recommendation of the Council on Guiding Principles Concerning International Economic Aspects
of Environmental Policies’ (26 May 1972) OECD/LEGAL/0102.

38 Ibid, principle 16.

39 Rio Declaration (n 12).
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Developed countries recognise their responsibility in the international effort to
promote sustainable development, given their societies’ pressures on the global
environment and the technologies and financial resources at their disposal.*” The
principle recognises that developed countries have benefited from exploiting natural
resources and using fossil fuels, resulting in a disproportionate share of greenhouse
gas emissions in the atmosphere.* In this perspective, the principle was later included
in the 1997 Kyoto Protocol,* which sets binding emission reduction targets for
developed countries. Based on the Kyoto Protocol, developed countries are responsible
for reducing their greenhouse gas emissions by an average of 5% below 1990 levels
over the period 2008-2012. In contrast, developing countries were not subject to
binding emissions reduction targets but were expected to take voluntary actions to
address climate change.

E. GLOBAL ENVIRONMENTAL PROBLEMS
AND CHALLENGES

I. STATE SOVEREIGNTY

Regardless of the concept of the sovereignty of States in international law, one of

the main obstacles to the development of IEL is the non-acceptance of governments
to delegate or limit their sovereignty in favour of environmental organisations.
Another conflict also exists between developed and developing countries in enforcing
regulations. For instance, according to the principle of CBDR, developed countries
should take additional actions such as transferring technologies or contributing finance
to developing countries, but this principle is not respected properly.*

Il. DIVERSITY OF SOURCES

Another substantive challenge to developing international law is the diversity of
binding and non-binding sources, which is caused confusion and vagueness in the
implementation of international law. The variety of binding and non-binding sources
creates a significant challenge for developing and implementing IEL. The absence

of a globally applicable environmental treaty, the limited decisions of international
courts, and the unclear customary law status of environmental regulations exacerbate
these challenges. IEL has fallen between the development of general environmental
principles, mainly enunciated in non-binding international instruments (such as the
1992 Rio Declaration on Environmental and Development) and binding international

40 Common but differentiated responsibilities.

41 Thomas Deleuil, ‘The Common but Differentiated Responsibilities Principle: Changes in Continuity after the
Durban Conference of the Parties’ (2012) 21 RECIEL 271.

42 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted 11
December 1997, entered into force 16 February 2005) 2303 UNTS 162.

43 Poorhashemi (n 29).
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environmental treaties, which are nevertheless sector-specific in their orientation, or
even when comprehensive in their approach to (several) environmental threats, are
regional in their geographical scope of application.

I11. INSUFFICIENT GUARANTEE OF IMPLEMENTATION

Many international rules and regulations, including multilateral treaties, are confronted
with a deficiency of compliance mechanisms to protect the environment. The

failure to provide financial mechanisms in international environmental treaties is one
of the principal points of concern of the international community to implement
environmental obligations, especially in developing countries.

IV. INSTITUTIONAL CHALLENGE

Global environmental protection has prompted international governmental
organisations to participate in environmental conservation efforts since the 1970s.

As subjects of international law, these organisations have an important responsibility
in this field. The Stockholm Conference reflected the growing recognition of the
need for global environmental governance. It led to the establishment of United
Nations Environment Programme (UNEP)* as the principal body and executive

for international environmental protection. However, despite its establishment,
UNEDP has faced limitations and challenges in effectively protecting the global
environment. As environmental challenges continue to intensify and evolve, there

is a growing need to assess the feasibility of creating a new organisation specifically
dedicated to environmental protection, such as the World Environment Organization
(WEOQ). Creating a WEO could fill the gaps in the existing framework by

providing a dedicated institution solely focused on global environmental issues. This
organisation can be given resources, authority, and a clear mission to address serious
environmental challenges in different sectors and regions. It can also foster stronger
coordination and cooperation between States, international organisations, and public
participation.®

V. EMERGENCE OF ENVIRONMENTAL CHALLENGES IN THE WORLD

From the early 1990s, environmental threats became alarming: the destruction of the
stratospheric ozone layer, climate change, sea level rise, ecosystem acidification, sheer
loss of biological diversity, overexploitation of marine resources, increased technological
risks, and so forth. The emergence of increasingly unpredictable risks enticed the
authorities to base their policy on an anticipatory model. This model can be linked

to understanding the limitations of scientific expertise. While prevention is based on

44 UNGA Res 2997 (XXVII) (15 December 1972) UN Doc A/RES/27/2997.
45 For more about reforming UNEP, see Steffen Bauer, ‘Strengthening the United Nations’ in Robert Falkner
(ed), The Handbook of Global Climate and Environment Policy (John Wiley & Sons 2013).
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a particular risk, the new model is distinguished by the intrusion of uncertainty.* The
world is confronted with several environmental problems and challenges, such as climate
change;" global warming; air, water, soil, and light pollution; resource depletion;
massive disappearance of plant and animal species; the depletion of biodiversity; and
other environmental degradations. These challenges could have significant implications
for human health, social stability, and economic development.

F. CONCLUSION

Global challenges need global solutions; in this perspective, international cooperation
between States plays a vital role. Economic growth and increasing technological
advances in the contemporary period have caused real damage to the environment.
States should be willing to participate actively in drafting, signing, ratifying, and
implementing new treaties on environmental issues such as water pollution and
climate change in a sustainable way. It is also crucial to recognise the right of public
participation in the environmental decision-making process and implementation.

The right to ‘environment’ and right to ‘economic development’ as a ‘human right’
should be considered in the concept of sustainable development as a common concern
of humanity. Now is the time for the international community to impose absolute
responsibility or strict liability on States for any damage and harm to the environment at
the national and international levels.

BOX 16.4 Further Readings and Further Resources

Further Readings

e L Duvic-Paoli, The Prevention Principle in International Environmental Law
(CUP 2018)

e AKiss and D Shelton, Guide to International Environmental Law (Martinus
Nijhoff 2007)

e A Poorhashemi, 'Emergence of “International Environmental Law”: As a New
Branch of International Public Law’ (2020) 1 (2) CIFILE Journal of International
Law 33.

e P Sands and others, Principles of International Environmental Law (3rd edn,
CUP 2018)

46 Nicolas de Sadeleer, “The Principles of Prevention and Precaution in International Law: Two Heads of the
Same Coin?’ in Malgosia Fitzmaurice, David M Ong, and Panos Merkouris (eds), Research Handbook on
International Environmental Law (Edward Elgar 2010).

47 On international climate change law, see Viveros-Uehara, § 17, in this textbook.
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Further Resources

e UN Environment Programme, ‘UNEP Training Manual on International
Environmental Law’ (2006) <https://wedocs.unep.org/20.500.11822/20599>
accessed 11 December 2023
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