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CHAPTER 11 
IMMUNITIES 
BEATRICE A. WALTON 

BOX 11.1 Required Knowledge and Learning Objectives 
Required knowledge: Jurisdiction; International Organisations; Sources of 

International Law; Diplomatic Relations 

Learning objectives: to understand the different types of immunities owed 
under international law; the legal sources of immunities; the nature and scope 
of immunities; and ongoing debates about the extent to which immunities 
are compatible with other features of the international legal system, including 
human rights law and international criminal law. 

BOX 11.2 Interactive Exercises 
Access interactive exercises for this chapter1 by positioning your smartphone 
camera at the dot-flled box, also known as a QR code. 

Figure 11.1 QR code referring to interactive exercises. 

A. INTRODUCTION 

International law imposes limits on States with respect to their exercise of domestic 
jurisdiction over foreign sovereigns, certain categories of foreign sovereign entities and 
persons, and international organisations. These limits, or ‘immunities’ from jurisdiction, 
constitute exceptions to the general power of States to exercise legal authority in their 
territory in relation to civil, criminal, and other legal matters.2 Immunities may apply 
both in relation to the adjudication of claims, meaning, the power of a court to hear 

1 https://openrewi.org/en-projects-project-public-international-law-immunities/ 
2 On jurisdiction, see González Hauck and Milas, § 8, in this textbook. 
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a suit, as well as in relation to the enforcement of judgments, such as through the 
attachment of assets. 

This chapter focuses on three main types of immunities: foreign sovereign or ‘State-
derived’ immunities, including immunities owed to the State itself as well as foreign 
heads of State and other ofcials; diplomatic and consular immunities; and the privileges 
and immunities owed to international organisations and individuals involved in the 
work of those organisations. 

B. STATE-DERIVED IMMUNITIES 

I. FOREIGN SOVEREIGN IMMUNITY 

The immunities owed under international law to States and their ofcials derive from a 
combination of principles in international law, including the sovereign equality of States 
and non-interference. Immunity is ultimately owed to the foreign State and on that 
basis, to certain classes of persons and entities embodying or representing the State, or 
carrying out State functions.3 

1. Sources 

Historically, foreign sovereign immunity emerged from the notion that no sovereign, 
or its courts, could sit in judgment of another sovereign.4 This notion is refected in 
the expression par in parem non habet imperium, meaning that one sovereign should not 
have jurisdiction over another given that the two are equals.5 While foreign sovereign 
immunity developed strong roots in domestic legal systems, it has come to be recognised 
as a rule of customary international law.6 Today, sovereign immunity may be said to draw 
roots in the principles of sovereign equality of States,7 non-intervention, and the peaceful 
settlement of disputes, as refected in the UN Charter and other contemporary sources. 

Customary international law, as opposed to treaty law, remains the key source of 
the law on foreign sovereign immunity. However, a few key eforts have been made 
towards codifcation. Most important is the work of the ILC, which began in 1978 
and culminated in the 2004 United Nations Convention on Jurisdictional Immunity 
of States and their Property (UN Convention), which has not yet entered into force 
on account of its limited ratifcation.8 Other examples include the 1972 European 

3 On States, see Green, § 7.1, in this textbook. 
4 Malcolm Shaw, International Law (6th edn, CUP 2008) 697–698. 
5 Brownlie’s, Principles of Public International Law (James Crawford ed, 9th edn, OUP 2019) 471. 
6 Jurisdictional Immunities of the State (Germany v Italy, Greece Intervening) (Merits) [2012] ICJ Rep 99 [54]–[58]. 
7 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI, 

article 2(1). 
8 See Gerhard Hafner, ‘Historical Background to the Convention’ in Roger O’Keefe and others (eds), The United 

Nations Convention on Jurisdictional Immunities of States and Their Property: A Commentary (OUP 2013) 5–12; UN 
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Convention on State Immunity, which also has not received wide ratifcation, and the 
1982 UN Convention on the Law of the Sea, which provides certain immunities for 
State-owned ships.9 

The extent to which the UN Convention refects customary international law 
continues to generate debate. On the one hand, some provisions likely refected a 
progressive approach to the law of State immunity at their drafting.10 Nonetheless, a 
degree of crystallisation may have taken place since then, and indeed several domestic 
and international courts, including the ICJ, have looked to the Convention when 
deciding immunity issues under customary international law.11 

At the domestic level, a few States have adopted legislation codifying rules on foreign 
sovereign immunity. In the US and UK, the 1976 Foreign Sovereign Immunity Act 
(FSIA) and the 1978 State Immunity Act (SIA) set out the immunities owed to foreign 
States and their agencies or instrumentalities in the absence of an applicable exception. 
Other States, including Sweden, Egypt, and South Korea, give efect to foreign 
sovereign immunity by applying customary international law directly.12 

The ICJ’s opinion in the Jurisdictional Immunities case provides an example of how 
in practice a variety of diferent sources may factor into a determination of the 
customary rules of State immunity. When determining whether Italy’s courts were 
prohibited from entertaining suits against Germany for severe violations of human 
rights carried out in World War II, the Court looked to ‘the judgments of national 
courts . . . the legislation of those States which have enacted statutes dealing with 
immunity’, as well as ‘the claims to immunity advanced by States before foreign 
courts and the statements made by States’ during the drafting of the UN Convention, 
among other sources.13 

As this example shows, foreign sovereign immunity inhabits a unique place within 
the international legal system. As a binding rule of international law, sovereign 
immunity is more than merely the practice by which municipal courts decline to 

General Assembly Res. 59/38 (2 December 2004) UN Doc A/59/38, Annex, ‘United Nations Convention on 
Jurisdictional Immunities of States and Their Property’ (‘UN Convention on Jurisdictional Immunities’). 

9 See Peter-Tobias Still, ‘State Immunity’ (Max Planck Encyclopedia of International Law, April 2011) paras 9, 43; see 
also COE ‘European Convention on State Immunity’ (opened for signature 16 May 1972, entered into force 
11 June 1976) ETS No 74; United Nations Convention on the Law of the Sea (adopted 10 December 1982, 
entered into force 16 November 1994) 1833 UNTS 397 articles 95–96. 

10 See Anne Peters, ‘Immune Against Constitutionalism?’ in Anne Peters and others (eds), Immunities in the Age of 
Global Constitutionalism (Brill 2015) 10. 

11 See Ingrid (Wuerth) Brunk, ‘A Primer on Foreign Sovereign Immunity’ (Transnational Litigation Blog, 13 
April 2023) <https://tlblog.org/a-primer-on-foreign-sovereign-immunity/> accessed 9 December 2023; 
Roger O’Keefe and Christian J Tams, ‘General Introduction’ in Roger O’Keefe and others (eds), The United 
Nations Convention on Jurisdictional Immunities of States and Their Property: A Commentary (OUP 2013) xli. 

12 See Brunk (n 11). 
13 Hazel Fox and Philippa Webb, The Law of State Immunity (revised and updated 3rd edn, OUP 2015) 104–105; 

Jurisdictional Immunities, para 55. 

https://tlblog.org
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hear certain disputes, such as through application of comity or other prudential 
doctrines.14 Indeed, States are obligated to respect immunities and their failure 
to respect immunities amounts to an internationally wrongful act. At the same 
time, because immunities are predominantly implemented at the municipal 
level, domestic courts, legislatures, and other ministries continue to impact how 
immunities operate.15 

2. Nature and Scope 

The most important development over the last century in relation to foreign sovereign 
immunity is the evolution away from the ‘absolute’ doctrine of foreign sovereign 
immunity towards the ‘restrictive doctrine’. Under the restrictive approach, immunity 
is limited to public acts (jure imperii) and does not apply to private or commercial acts 
(jure gestionis). This approach typically applies to both immunity from suit and immunity 
from execution.16 

Several diferent factors are said to have driven the evolution away from the absolute 
approach, including the expanding commercial activities of States in the 20th 
century and the perception that absolute immunity enabled an unfair commercial 
advantage for State-owned industries and entities competing internationally.17 While 
most States today adhere to the restrictive approach, some, including the Soviet Union, 
were historically more reluctant to adopt it.18 

Determining the nature of State acts as either ‘sovereign’ or ‘commercial’ is critical 
when implementing the restrictive approach. As set out in the UN Convention, the 
‘State’ includes all organs as well as constituent units, agencies, and representatives 
‘exercis[ing] sovereign authority’.19 Accordingly, the activities of such persons or entities 
will generally constitute sovereign acts for purposes of immunity.20 By contrast, more 
parsing is required under the restrictive approach to determine whether a State is 
immune in relation to certain contracts or transactions. 

When assessing whether certain acts constitute commercial acts, courts primarily look 
at the ‘nature’ of these acts, as opposed to the State’s ‘purpose’ in carrying them out, 
though jurisdictions vary on this issue.21 For example, under the restrictive approach, 
a State may not be immune in relation to a commercial contract to buy military 

14 See Peters (n 10) 1. 
15 Fox and Webb (n 13) 1. 
16 See UN Convention on Jurisdictional Immunities, articles 10, 19(c). 
17 Shaw (n 4) 701. 
18 Ibid, 707–708; Maryam Jamshidi, ‘The Political Economy of Foreign Sovereign Immunity’ (2022) 73 Hastings 

Law Journal 585, 615–616. 
19 UN Convention on Jurisdictional Immunities, article 2(1). 
20 Fox and Webb (n 13) 403. 
21 Shaw (n 4) 709–711; Fox and Webb (n 13) 403, 411, 415; UN Convention on Jurisdictional Immunities,  

article 2(2). 
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equipment, even where the State’s ultimate ‘purpose’ is to outft its military, a traditional 
sovereign function. Focusing on the ‘nature’ of a transaction thus has the efect of 
limiting immunity.22 

Another area where jurisdictions may difer with respect to foreign sovereign 
immunity issues concerns the procedures giving efect to immunities in domestic 
courts. With respect to timing, the ICJ suggested in Jurisdictional Immunities that 
foreign sovereign immunity is a threshold issue, meaning that courts are ‘required 
to determine whether or not a foreign State is entitled to immunity as a matter of 
international law before it can hear the merits of the case brought before it and 
before the facts have been established’.23 Other procedural issues remain less clear, 
including which party bears the burden of proving immunity or the application 
of an exception; the circumstances required to show a waiver of immunity; and 
whether the government of the forum State bears a duty to intervene to ensure 
that its courts respect immunity. Some States have also purported to condition 
immunity on a reciprocal basis, though the permissibility of such an approach 
remains uncertain.24 

3. Application and Debates 

While foreign sovereign immunity is established as a matter of customary 
international law, its contours, including the availability of exceptions to it, remain 
subject to debate.25 The most important debate has concerned whether foreign 
sovereign immunity applies in relation to violations of jus cogens, or whether a limit 
or exception to immunity exists in such cases. In the Jurisdictional Immunities case, 
the ICJ rejected Italy’s argument in favour of a customary exception to immunity 
for claims relating to jus cogens violations (including large-scale killing of civilians 
and deportation of civilians to slave labour), reasoning that there was no confict 
between the application of immunity and underlying jus cogens rules because the 
‘two sets of rules address diferent matters’.26 In reaching this conclusion, the Court 
held that foreign sovereign immunity was essentially ‘procedural’ in nature,27 in 
contrast to human rights and humanitarian law rules, which are ‘substantive’. The 
ICJ further rejected Italy’s argument that customary international law recognises 
a ‘territorial tort’ exception for claims in relation to violations carried out in the 
forum State.28 

22 See generally William S Dodge, ‘China’s Draft Law on Foreign State Immunity Would Adopt Restrictive 
Theory’ (Transnational Litigation Blog, 12 April 2023) <https://tlblog.org/chinas-draft-law-on-foreign-state-
immunity-would-adopt-restrictive-theory/> accessed 16 August 2023. 

23 Jurisdictional Immunities (n 5) [82]. 
24 See Brunk (n 11); Lori Fisler Damrosch, ‘The Sources of Immunity Law – Between International and 

Domestic Law’ in Tom Ruys and others (eds), The Cambridge Handbook of Immunities and International Law 
(CUP 2019) 45–46. 

25 See generally Peters (n 10) 2. 
26 Jurisdictional Immunities (n 5) [93]. 
27 Ibid. 
28 Ibid [79]; see UN Convention on Jurisdictional Immunities, article 12. 

https://tlblog.org
https://tlblog.org
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The ICJ’s approach to the relationship between jus cogens and immunity followed 
a similar holding in Al Adsani v United Kingdom, where the European Court of 
Human Rights (ECtHR) found that there was no violation of the right of access to 
court in relation to the application of immunity to a complaint alleging violations 
of torture.29 Other courts have reached comparable conclusions, including the 
Supreme Court of Canada in Kazemi Estate v Islamic Republic of Iran, which 
found immunity applicable in relation to civil suits for torture and other serious 
violations.30 

The ICJ’s decision in Jurisdictional Immunities has nonetheless attracted considerable 
criticism. As Fox and Webb explain, by recognising foreign sovereign immunity as a 
‘procedural plea’, the ICJ efectively held that the alleged illegality of certain sovereign 
acts does not afect the application of immunity.31 While this approach has gained 
prominence, the extent to which such a procedural/substantive distinction can or 
should persist despite the development of the international human rights system remains 
open to debate, and a theme returned to throughout this chapter. Indeed, in analysing 
this case, commentators have questioned the underlying logic of such a dichotomy32 

as well as the Court’s deployment of this dichotomy in a way that enabled it to avoid 
addressing the evolution of international law away from State-centric approaches33 or 
balancing competing values.34 

Not all courts have accepted the ICJ’s approach. A few recent examples fnding no 
immunity in relation to serious violations committed in the territory of the forum State 
include the Seoul Central District Court,35 the Brazilian Supreme Court,36 and the 
Ukrainian Supreme Court.37 

29 Case of Al-Adsani v The United Kingdom (ECtHR) Reports 2001–XI 79; see also Stefan Talmon, ‘Jus 
Cogens after Germany v Italy: Substantive and Procedural Rules Distinguished’ (2012) 25 LJIL 979, 980. 

30 Kazemi (Estate) v Islamic Republic of Iran (10 October 2014) (Supreme Court of Canada) 2014 SCC 62, [2014] 3 
SCR 176. 

31 Fox and Webb (n 13) 4–5. 
32 See Claire EM Jervis, ‘Jurisdictional Immunities Revisited: An Analysis of the Procedure Substance Distinction 

in International Law’ (2019) 30 EJIL 123–124. 
33 See Peters (n 10) 8–9. 
34 See Andrea Bianchi, ‘Gazing at the Crystal Ball (Again): State Immunity and Jus Cogens beyond Germany v Italy’ 

(2013) 4 JIDS 462. 
35 Seoul Central District Court, Joint Case No. 2016/505092 (8 January 2021); Vessela Terzieva, ‘State Immunity 

and Victims’ Rights to Access to Court, Reparation, and the Truth’ (2022) 22 International Criminal Law 
Review 784; Daniel Franchini, ‘South Korea’s Denial of Japan’s Immunity for International Crimes: Restricting 
or Bypassing the Law of State Immunity? (Völkerrechtsblog, 18 January 2021) <doi:10.17176/20210118- 
144257-0>. 

36 Terzieva (n 35) 786; Brazil Federal Supreme Court, ARE 954858/RJ (23 August 2021). See also Lucas Carlos 
Lima and Aziz Tuf Saliba, ‘The Immunity Saga Reaches Latin America. The Changri-la Case’ (EJIL: Talk!, 2 
December 2021) <www.ejiltalk.org/the-immunity-saga-reaches-latin-america-the-changri-la-case/> accessed 
16 August 2023. 

37 Ielyzaveta Badanova, ‘Jurisdictional Immunities v. Grave Crimes: Refections on New Developments from 
Ukraine’ (EJIL: Talk!, 8 September 2022) <https://www.ejiltalk.org/jurisdictional-immunities-v-grave-crimes-
refections-on-new-developments-from-ukraine/> accessed 9 December 2023. 

https://www.ejiltalk.org
https://www.ejiltalk.org
https://www.ejiltalk.org
https://doi.org/10.17176/20210118-144257-0
https://doi.org/10.17176/20210118-144257-0
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Another controversial issue pertains to the adoption of a ‘State sponsor’ of terrorism 
exception to foreign sovereign immunity by both the US and Canada.38 Iran raised the 
issue of the US application of this exception in relation to the attachment of Iranian 
State-owned assets in the Certain Iranian Assets case; however, the ICJ ultimately held 
that it did not have jurisdiction to decide the issue.39 In 2023, Iran initiated a new 
case against Canada at the ICJ arguing that such an exception violates customary 
international law.40 

Other exceptions to foreign sovereign immunity which are more commonly recognised 
pertain to suits over State-owned real estate on the territory of the forum State and suits 
to enforce awards obtained by arbitration. 

BOX 11.3 Advanced: Sanctions and Immunities 
In the wake of Russia’s war of aggression against Ukraine, questions have 
surfaced over the relationship between sanctions freezing or seizing State  
assets and foreign sovereign immunity.41 One key issue at root of this debate is 
the extent to which immunities are confned to the judicial branch, or whether 
they can be invoked in relation to coercive executive or legislative measures, 
such as sanctions orders. While some commentators have suggested that  
merely freezing assets is not alone enough to violate immunity,42 others 
have suggested that immunity applies regardless of the branch of government 
involved.43 

38 28 U.S.C. § 1605A; R.S.C., 1985, c. S-18, s. 6.1(1). See Daniel Franchini, ‘State Immunity as a Tool of  
Foreign Policy: The Unanswered Question of Certain Iranian Assets’ (2020) 60 Virginia Journal of International 
Law 443. 

39 Certain Iranian Assets (Islamic Republic of Iran v United States of America) (Preliminary Objections) [2019] ICJ Rep 7, 
para 80. 

40 Islamic Republic of Iran v Canada (Application Instituting Proceedings) (27 June 2023) <www.icj-cij.org/sites/ 
default/fles/case-related/189/189-20230628-app-01-00-en.pdf> accessed 27 July 2023. 

41 See Daniel Franchini, ‘Ukraine Symposium: Seizure of Russian State Assets: State Immunity and 
Countermeasures’ (Articles of War, 8 March 2023) <https://lieber.westpoint.edu/seizure-russian-state-assets-
state-immunity-countermeasures/> accessed 16 August 2023. 

42 Ibid; see Tom Ruys, ‘Non-UN Financial Sanctions Against Central Banks and Heads of State: In Breach of 
International Immunity Law’ (EJIL: Talk!, 2 March 2017) <www.ejiltalk.org/non-un-fnancial-sanctions-
against-central-banks-and-heads-of-state-in-breach-of-international-immunity-law/> accessed 16 August 2023; 
Ingrid (Wuerth) Brunk, ‘Does Foreign Sovereign Immunity Apply to Sanctions on Central Banks?’ (Lawfare, 
7 March 2022) <www.lawfaremedia.org/article/does-foreign-sovereign-immunity-apply-sanctions-central-
banks> accessed 16 August 2023. 

43 See Jean-Marc Thouvenin and Victor Grandaubert, ‘The Material Scope of State Immunity from Execution’ 
in Tom Ruys and others (eds), The Cambridge Handbook of Immunities and International Law (CUP 2019); 
Christian J Tams and Roger O’Keefe, ‘Part I Introduction, Article 1’ in Roger O’Keefe and others (eds), The 
United Nations Convention on Jurisdictional Immunities of States and Their Property: A Commentary (OUP 2013) 
37–38. 

http://www.icj-cij.org
http://www.icj-cij.org
https://lieber.westpoint.edu
https://lieber.westpoint.edu
https://www.ejiltalk.org
https://www.ejiltalk.org
https://www.lawfaremedia.org
https://www.lawfaremedia.org
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II. FOREIGN STATE OFFICIAL IMMUNITY 

International law also extends immunity to foreign State ofcials in certain 
circumstances. While in some jurisdictions foreign sovereign immunity may apply in 
civil suits where a head of State is sued in his public capacity, and thus as a stand-in  
for the foreign State,44 diferent international rules apply to heads of State and other 
high-ranking ofcials when sued personally. The rationales ofered for foreign State 
ofcial immunity overlap with those for foreign sovereign immunity (i.e. sovereign 
equality of States, non-interference). However, foreign ofcial immunity has the added 
rationale of facilitating orderly international relations, particularly as some high-ranking 
State ofcials are routinely required to travel to participate in diplomatic meetings.45 

1. Sources 

Like foreign sovereign immunity, customary international law remains the primary 
source of the international rules on foreign State ofcial immunity. The ICJ afrmed 
the customary status of foreign ofcial immunity in the Arrest Warrant case.46 

Nonetheless, as with foreign sovereign immunity, the exact scope and contours of the 
customary international law on foreign State ofcial immunity continue to generate 
debate. These debates can be seen in response to recent work undertaken by the ILC 
on the topic of foreign ofcial immunity in the context of criminal proceedings, as 
discussed further in this section. 

Domestic law also plays a considerable role in implementing foreign ofcial immunity, 
as it does with other immunities discussed in this chapter. In the UK, the SIA afords 
heads of State acting in a personal capacity privileges and immunities similar to 
diplomats,47 whereas in the US, the immunities owed to foreign State ofcials are 
instead governed by the common law.48 

To supplement immunities owed under customary international law, States also 
frequently enter into bilateral agreements, such as ‘status-of-forces’ agreements, to aford 
a broader scope of immunities to personnel stationed abroad. 

2. Nature and Application 

There are two types of immunities owed to foreign State officials under customary 
international law. The first, ratione personae, or ‘status-based’ immunity, is owed 
only to very high-ranking officials, such as the head of State, minister of foreign 

44 See Fox and Webb (n 13) 550; State Immunity Act (1978), s14(1). 
45 Joanne Foakes, The Position of Heads of State and Senior Ofcials in International Law (OUP 2014), 1–2, 10–11; see 

also Fox and Webb (n 13) 566. 
46 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) (Jurisdiction and Admissibility) [2002] 

ICJ Rep 3 [51]. 
47 State Immunity Act (1978), s20(1); Fox and Webb (n 13) 550. 
48 See Samantar v Yousef (US Supreme Court) 560 U.S. 305 (2010). 
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affairs, and the head of government, who are often referred to as the ‘troika’.49 

These persons are considered inviolable for the duration of their office, meaning 
that they enjoy full immunity from the exercise of foreign civil and criminal 
jurisdiction,50 including both official and private acts.51 In the words of the ICJ, 
‘immunity and . . . inviolability protect the individual concerned against any act of 
authority of another State which would hinder him or her in the performance of 
his or her duties’.52 

The second type of immunity, ratione materiae, or ‘functional’ immunity, attaches 
to acts which are carried out on behalf of the foreign sovereign. Unlike ratione 
personae immunity, which expires at the end of the ofcial’s term in ofce, ratione 
materiae immunity can be raised even after an ofcial leaves ofce as this form of 
immunity attaches to conduct which can be considered ‘sovereign’.53 In contrast to 
ratione personae immunity, whose application to high-ranking ofcials beyond the troika 
remains uncertain, ratione materiae immunity can in principle apply to a much broader 
range of actors given that immunity is based on the nature of particular acts.54 

In terms of practicalities, foreign ofcial immunities apply regardless of whether the 
ofcial is travelling as part of his duties and thus are not contingent on a receiving 
State’s grant of credentials for the ofcial to enter the State.55 The home State of the 
ofcial may also waive these immunities as they are ultimately owed to the State and not 
granted for personal beneft.56 

Some less settled issues include which party bears the burden of proof in relation 
to these immunities and the appropriate role of the host government in recognising 
foreign governments and their ofcials, as well as in assessing whether ofcials 
acted in an ‘ofcial’ capacity.57 Along similar lines, question remains as to what role 
the home State of the ofcial is required to play in raising the ofcial’s immunity 
before a national court. For example, in denying the application of immunity to 

49 Arrest Warrant (n 49) [51]. 
50 Ibid [54]. 
51 However, there is some debate over the limited possibility of suits in relation to civil acts not carried out in the 

individual’s ofcial capacity. See Fox and Webb (n 13) 553–554; Sir Arthur Watts and Joanne Foakes, ‘Heads 
of Governments and Other Senior Ofcials’ (Max Planck Encyclopedia of Public International Law (October 2010) 
para 16. 

52 Arrest Warrant (n 49) [54]. 
53 Ibid [61]. 
54 Foakes (n 45) 7. In Djibouti v France, the ICJ found that the procureur de la Republique and the head of national 

security were not entitled to immunity ratione personae. See Certain Questions of Mutual Assistance in Criminal 
Matters (Djibouti v France) (Judgment) [2008] ICJ Rep 177 [194]. 

55 See Fox and Webb (n 13) 551. 
56 Arrest Warrant (n 49) [53]; [61]; see ILC, ‘Immunity of State ofcials from foreign criminal jurisdiction: Texts 

and titles of the draft articles adopted by the Drafting Committee on frst reading’ (73rd session) UN Doc A/ 
CN.4/L.969 (31 May 2022), Draft Article 12. 

57 William S Dodge and Chimene I Keitner, ‘A Roadmap for Foreign Ofcial Immunity Cases in U.S. Courts’ 
(2021) 90 Fordham Law Review 680. 



366  BeAtRIce A.  WALtOn 

 
 
 

 
 
 

 
 
 
 
 

  

 

 
 

 
 
 

  

 
 

 

 
 
 

 
 

 
 

certain high-ranking ofcials in Djibouti v France, the ICJ noted that ‘[a]t no stage’ 
had Djibouti informed France’s courts that the acts in question were State acts or 
that the individuals in question were carrying out those acts,58 an approach which 
the ILC appears to follow in its recent draft articles on Immunity of State Ofcials 
from Foreign Criminal Jurisdiction, where it requires invocation by the ofcial’s home 
State.59 By contrast, some courts, including, for example, Germany’s Federal Court 
of Justice in a recent case concerning an Afghan soldier, have considered it their 
own responsibility to address immunity issues,60 particularly in response to a plea 
by the ofcial. How this rule ultimately develops may have broader implications 
as commentators suggest that requiring foreign States to actively argue immunity 
may encourage greater waiver of immunity in cases involving abuse or underlying 
violations.61 

3. Key Issues 

As with foreign sovereign immunity, important debate surrounds the question of 
whether foreign ofcial immunity is available in cases involving alleged jus cogens 
violations. This question has taken on increased importance as mechanisms for 
international criminal accountability have solidifed, and as States have ratifed various 
human rights treaties requiring the prosecution of violations. Recognition of the 
principle of aut dedere aut iudicare (Latin: ‘to extradite or prosecute’) and the requirement 
to prosecute grave breaches of international humanitarian law similarly exist in some 
tension with foreign ofcial immunity.62 

In the Arrest Warrant case, the ICJ rejected the possibility of an exception to ratione 
personae immunity on the basis of alleged violations, fnding that Belgium’s issuance 
of a warrant for the arrest of an incumbent foreign minister violated his immunity 
despite allegations that he had committed crimes against humanity.63 While States 
have largely accepted this relatively absolute approach to ratione personae immunity, 
perspectives are more varied as to whether ratione materiae immunity can apply to 
jus cogens violations. 

In the UK, the Pinochet (No 3) case serves as a prominent example denying ratione 
materiae immunity in relation to prior acts of torture.64 While the Lords upheld the 
request made by Spain to arrest Augusto Pinochet, the former president of Chile, 

58 Djibouti v. France (n 57) [196]. 
59 See ILC Draft Articles (n 59), article 11. 
60 See Claus Kress, ‘On Functional Immunity of Foreign Ofcials and Crimes Under International Law’ (Just 

Security, 31 March 2021) <www.justsecurity.org/75596/on-functional-immunity-of-foreign-ofcials-and-
crimes-under-international-law/> accessed 16 August 2023. 

61 Peters (n 10) 19. 
62 Philippa Webb, ‘Human Rights and the Immunities of State Ofcials’ in Erika De Wet and Jure Vidmar (eds), 

Hierarchy in International Law: The Place of Human Rights (OUP 2012) 128. 
63 Arrest Warrant (n 49) [56]–[60]. 
64 Regina v Bow Street Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No. 3) (U.K. House of Lords) 

[2000] 1 A.C. 147. 

https://www.justsecurity.org
https://www.justsecurity.org
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while he was present in England on the basis that he was not entitled to immunity 
in relation to those acts, they were divided as to their reasoning. The majority held 
that the UN Convention on Torture established an international crime rendering 
immunity in relation to such acts inapplicable. Some Lords took the perspective that 
an exception to immunity applied for torture, and others held that torture is not 
an ofcial function of the head of State.65 In the Samantar case, involving immunity 
from civil jurisdiction, the US Court of Appeals shared this latter approach in 
fnding that torture and other violations cannot constitute ‘ofcial’ acts for purposes 
of immunity.66 

Debate over these issues has recently followed the ILC’s adoption of a draft article 
recognising an exception for certain international crimes, including genocide, crimes 
against humanity, and torture as part of its work on the topic of foreign ofcial 
immunity.67 As commentators have explained, State practice in support of the exception 
appears to be limited at present. While only a handful of States have so far provided 
a clear international crimes exception to immunity ratione materiae,68 a few domestic 
courts have denied immunity on this basis,69 including Germany’s Federal Court of 
Justice in 2021.70 Nonetheless, as with other areas of international law, this area may 
well be evolving. 

BOX 11.4 Advanced: International Criminal Courts and 
Foreign State Offcial Immunity 
the question of how foreign State offcial immunity interacts with the jurisdiction 
of international criminal courts and tribunals has become a key issue in recent 
years. the charters and statutes of various international criminal tribunals make 
clear that a defendant’s offcial capacity does not serve as a defence or bar to 
their international criminal responsibility.71 the IcJ also recognised this in Arrest 
Warrant, where it noted that foreign State offcial immunities ‘do not represent 
a bar to criminal prosecution in certain circumstances’ as such persons ‘may 
be subject to criminal proceedings before certain international criminal courts, 
where they have jurisdiction’.72 Article 27 of the Rome Statute accordingly waives 
before the International criminal court any immunity otherwise entitled to 

65 Ibid; Fox and Webb (n 13) 557–558. 
66 Yousuf v Samantar (US Court of Appeals for the Fourth Circuit) 699 F.3d 763 (4th Cir. 2012). 
67 See ILC Draft Articles (n 59), article 7. 
68 Sean D Murphy, ‘Immunity Ratione Materiae of State Ofcials from Foreign Criminal Jurisdiction: Where Is the 

State Practice in Support of Exceptions?’ (2018) 112 AJIL Unbound 5. 
69 See Dodge and Keitner (n 57) 705–706. 
70 See Kress (n 60). 
71 See Webb (n 62) 126–127; see also Aghem Hanson Ekori, ‘The ICC or the ACC: Defning the Future of the 

Immunities of African State Ofcials’ (2020) 6 AJICJ 50. 
72 Arrest Warrant (n 49) [61]. 
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offcials of States parties to the Rome Statute.73 What is less clear is how,  
at the domestic level, foreign State offcial immunity relates to obligations  
to carry out arrest warrants issued by international courts and tribunals, 
particularly where the offcial is from a State which is not party to the  
Rome Statute.74 

C. DIPLOMATIC, CONSULAR, 
AND RELATED IMMUNITIES 

States are also obligated to comply with various rules governing diplomatic and 
consular immunities. These immunities, like foreign sovereign and foreign State ofcial 
immunity, derive from the concepts of State sovereignty and the sovereign equality 
of States. However, in comparison with foreign sovereign immunity, the emphasis of 
diplomatic and consular immunities is less on the dignity of the sovereign and more on 
the need to ensure the efective functioning of diplomatic missions when operating in 
foreign territories.75 

I. SOURCES 

Diplomatic and consular immunities are primarily grounded in treaties, though in 
some cases customary rules exist in parallel. The Vienna Convention on Diplomatic 
Relations (1961) (VCDR) and the Vienna Convention on Consular Relations (1963) 
(VCCR), both of which are widely ratifed, largely codifed pre-existing customary 
international legal rules with respect to diplomatic and consular immunity.76 Less widely 
ratifed is the Convention on Special Missions (1985), which provides immunities to 
special missions sent by one State to another with the consent of the receiving State. At 
least some privileges and immunities with respect to special missions also exist under 
customary international law, though the scope and extent of such immunities remain 
uncertain.77 

73 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002), 2187 
UNTS 3 article 27. 

74 Cf Ibid, article 98; see also Dapo Akande, ‘The Immunity of Heads of States of Nonparties in the Early Years of 
the ICC’ (2019) 112 AJIL Unbound 172; Judgment in the Jordan Referral re Al-Bashir Appeal ICC-02/05–01/09 
(6 May 2019). 

75 See Philippa Webb, ‘How Far Does the Systemic Approach to Immunities Take Us?’ (2018) 112 AJIL  
Unbound 17. 

76 Eileen Denza, ‘Diplomatic and Consular Immunities – Trends and Challenges’ in Tom Ruys and others (eds), 
The Cambridge Handbook of Immunities and International Law (CUP 2019) 433. 

77 Michael Wood, ‘Convention on Special Missions’ (United Nations Audiovisual Library of International Law) 
<https://legal.un.org/avl/ha/csm/csm.html> accessed 27 July 2023. 

https://legal.un.org
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II. NATURE AND SCOPE 

The frst key aspect of diplomatic and consular immunity is ‘inviolability’, which 
was mentioned previously in relation to foreign State ofcial immunity.78 According 
to Denza, this means the ‘duty to abstain from exercising any sovereign rights, in 
particular law enforcement rights, in respect of inviolable premises, persons, or 
property’.79 VCDR article 22 enshrines this obligation in relation to diplomatic 
premises and provides that they are ‘immune from search, requisition, attachment 
or execution’.80 This rule is stated without exception, in comparison with VCCR 
article 31, which provides that consent may be assumed in case of a disaster requiring 
prompt protective action on the consular premises.81 In Tehran Hostages, the ICJ 
described inviolability as a ‘fundamental prerequisite for the conduct of relations 
between States’.82 

Absent a waiver by the sending State, diplomats are also personally inviolable 
and absolutely immune from any form of arrest or detention or other exercise of 
criminal jurisdiction for the duration of their posts.83 They also enjoy immunity 
in relation to most civil and administrative proceedings apart from three types 
of proceedings: real actions involving immovable property; actions relating to 
succession; and suits relating to commercial or professional activities undertaken 
outside of ofcial functions.84 

By comparison, consular ofcials may be arrested or detained pending trial in the case 
of a ‘grave crime’ and pursuant to the decision of a ‘competent judicial authority’.85 

Consular ofcials also only possess immunity for ‘acts performed in exercise of consular 
functions’ (article 43(1) VCCR).86 These provisions refect a more functional approach 
to immunity for consular as opposed to diplomatic agents, as well as balance in favour 
of the interests of the receiving State in ensuring compliance with local laws.87 At the 

78 On diplomatic relations, see Arévalo-Ramírez, § 10, in this textbook. 
79 Eileen Denza, Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations (4th edn, OUP 

2016) 110. 
80 Vienna Convention on Diplomatic Relations (adopted 18 April 1961, entered into force 24 April 1964) 500 

UNTS 95 (VCDR), article 22(1). 
81 Vienna Convention on Consular Relations (adopted 24 April 1963, entered into force 19 March 1967) 596 

UNTS 261 (VCCR), article 31(2). 
82 United States Diplomatic and Consular Staf in Tehran (United States v Iran) (‘Tehran Hostages’) (Jurisdiction 

and Admissibility) [1980] ICJ Rep 3 [91]; see also Ibid (Request for the Indication of Provisional Measures: 
Order), General List No 64 [1979] [38]. 

83 VCDR, articles 29, 31. 
84 Ibid, article 31. 
85 VCCR, article 41(1). 
86 An exception exists for contracts concluded while the consular ofcial was not acting as an agent of the sending 

State and in relation to damage caused to third parties by vehicles or aircraft. See VCCR article 43(2). 
87 See Fox and Webb (n 13) 600. 
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same time, diferences exist across jurisdictions in light of the absence of guidance in the 
VCCR as to the scope of ‘grave crimes’.88 

At the end of a diplomatic or consular term, the virtually absolute immunity aforded to 
diplomats is replaced by residual functional immunity. As VCDR article 39(2) provides, when 
a diplomat’s term ends, ‘such privileges and immunities . . . normally cease at the moment 
when [the diplomat] leaves the country, or on expiry of a reasonable period in which 
to do so’.89 At that point, immunity only remains with respect to acts performed by the 
diplomat in the exercise of their functions.90 A similar provision is contained in the VCCR.91 

As with the restrictive approach to foreign sovereign immunity, the scope of the 
‘commercial activities’ exception to diplomatic immunity has given rise to considerable 
debate. The issue has arisen prominently in relation to claims by persons employed as 
domestic workers. In 2022, the UK Supreme Court in Basfar v Wong92 concluded that 
a serving diplomat was not entitled to immunity from civil jurisdiction in relation to a 
suit brought by a migrant domestic worker employed in the diplomat’s residence under 
conditions amounting to modern slavery.93 In explaining its reasoning, the Court observed 
that while the ‘commercial activities’ exception did not encompass ‘ordinary contracts 
incidental to daily life in the receiving state’, the abusive working conditions complained 
of were not ‘incidental’ to the ordinary functioning of the diplomatic post.94 In comparison 
with this outcome, US courts have disagreed over whether the commercial activities 
exception applies in similar circumstances,95 with most holding that abusive employment 
only falls outside the scope of a diplomat or consular ofcial’s residual immunity.96 

88 See Luke T Lee and John B Quigley, Consular Law and Practice (3d edn, OUP 2008) 34–35; SR Subramanian, 
‘Abuse of Diplomatic Privileges and the Balance between Immunities and the Duty to Respect the Local Laws 
and Regulations under the Vienna Conventions: The Recent Indian Experience’ (2017) 3 CJGG 182, 207–10. 

89 VCDR, article 39(2). 
90 Ibid. 
91 VCCR, article 53(4). For further reading on the scope of functional immunity in the context of diplomatic 

relations, see Xinxiang Shi, ‘Ofcial Acts and Beyond: Towards and Accurate Interpretation of Diplomatic 
Immunity Ratione Materiae under the Vienna Convention on Diplomatic Relations’ (2019) 18 Chinese JIL 669. 

92 Basfar v. Wong [2022] UKSC 20. 
93 See Chris Stephen, ‘Diplomatic Immunity, Modern Slavery and the “Commercial Activity” Exception: The 

UK Supreme Court in Basfar v Wong’ (EJIL: Talk!, 11 July 2022) <www.ejiltalk.org/diplomatic-immunity-
modern-slavery-and-the-commercial-activity-exception-the-uk-supreme-court-in-basfar-v-wong/> accessed 
16 August 2023. 

94 Basfar v Wong [2022] UKSC 20 [37]. 
95 Compare Tabion v Mufti (US Court of Appeals for the Fourth Circuit) 73 F.3d 535 (4th Cir. 1996) (fnding a 

serving diplomatic ofcial immune from suit by domestic servant because the services provided were incidental 
to the daily life of the diplomat and therefore not a commercial activity); with Park v Shin (US Court of Appeals 
for the Ninth Circuit) 313 F.3d 1138 (9th Cir. 2002) (fnding a consular ofcial not entitled to immunity under 
the VCCR in relation to employment claims brought by a consular ofcial’s personal domestic servant because 
these activities were not undertaken as part of the consular ofcial’s functions). 

96 See William S Dodge, ‘SDNY Rejects Immunity for Former Diplomat in Trafcking Case’ (Transnational 
Litigation Blog, 27 October 2022) <https://tlblog.org/sdny-rejects-immunity-for-former-diplomat-in-
trafcking-case/> accessed 16 August 2023; see also Swarna v Al-Awadi (US Court of Appeals for the Second 
Circuit) 622 F.3d 123 (2d Cir. 2010). 

https://www.ejiltalk.org
https://www.ejiltalk.org
https://tlblog.org
https://tlblog.org


 
 
 

 
 
 

 
 
 
 

   

 

  

  
  
  

 
 
 

 

IMMUnIt IeS  371  

Diplomatic and consular immunity difers from the immunity owed to high-ranking 
State ofcials in several ways, some more minor than others. One key diference 
is the relevance of the consent of the State receiving the mission. In comparison 
with foreign ofcial immunity, which does not depend on whether the individual is 
traveling in their professional capacity and which applies in all States, diplomatic and 
consular immunity only applies in the receiving State where the individual enters to 
take up their post, as well as in States transited by the ofcial en route to or from a 
post.97 A sending State must also take into account the views of a receiving State. In 
Equatorial Guinea v France, for example, the ICJ explained that VCDR article 22 did 
not allow a sending State to unilaterally impose its choice of mission premises upon 
the receiving State.98 

As in the case of foreign ofcial immunity, diplomatic and consular immunities may 
be waived by a sending State. The VCDR and VCCR also provide protections for 
the receiving State, such as the ability to declare individuals persona non grata.99 These 
provisions potentially suggest that the VCDR and VCCR constitute ‘self-contained 
regimes’ such that receiving States cannot resort to general secondary rules of 
international law, such as countermeasures, in cases of alleged abuse. The ICJ appears 
to have taken this position in Tehran Hostages, where it categorically rejected Iran’s 
attempted defence that the US had committed abuse in its territory.100 

D. PRIVILEGES AND IMMUNITIES OF 
INTERNATIONAL ORGANISATIONS 

A separate category of immunities under international law pertains to international 
organisations and the individuals carrying out the work of such organisations.101 

A variety of legal instruments set out these immunities with the aim of ensuring the 
protection of an international organisation’s headquarters, property, and personnel.102 

I. SOURCES 

The privileges and immunities owed to international organisations are principally 
rooted in treaties, including both multilateral and bilateral instruments.103 Article 
105(1) of the UN Charter provides that the UN ‘shall enjoy in the territory of each 

97 See Foakes (n 45) 9; see also VCDR, article 40. 
98 Immunities and Criminal Proceedings (Equatorial Guinea v France) (Merits) [2020] ICJ Rep 300 [67]. 
99 Rosanne van Alebeek, ‘Immunity, Diplomatic’ (Max Planck Encyclopedia of Public International Law, May 2009) 

para 34. 
100 Tehran Hostages, para 83. 
101 On international organisations, see Baranowska, Engström, and Paige, § 7.3, in this textbook. 
102 See generally August Reinisch, ‘Privileges and Immunities’ in Jacob Katz Cogan and others (eds), The Oxford 

Handbook of International Organizations (OUP 2016). 
103 The extent to which international organisations enjoy immunity under customary international law is debated. 

See Brownlie’s, Principles (n 5) 173. 
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of its Members such privileges and immunities as are necessary for the exercise of 
its functions and the fulfllment of its purposes’.104 Article 105(2) of the Charter in 
turn grants to representatives of UN member States and UN ofcials ‘such privileges 
and immunities as are necessary for the independent exercise of their functions in 
connection with the Organization’.105 Two subsequent conventions, the General 
Convention on the Privileges and Immunities of the United Nations (1946)106 and the 
Convention on the Privileges and Immunities of the Specialized Agencies (1947),107 

further specify the content of these immunities. 

Other international organisation immunities are found in the constitutive instruments 
of international organisations, including of UN specialised agencies. For example, 
the Constitution of the World Health Organization provides that the organisation 
shall enjoy ‘such privileges and immunities as may be necessary for the fulflment of 
its objective and for the exercise of its functions’, and that representatives of member 
States and persons serving on various technical boards shall enjoy ‘such privileges 
and immunities as are necessary for the independent exercise of their functions in 
connection with the Organization’.108 

Several multilateral agreements also provide international organisations with immunity. 
One example is the Agreement on Privileges and Immunities of the International 
Atomic Energy Agency (IAEA),109 which builds on more general immunity provisions 
found in the Statute of the IAEA. Because the IAEA is neither a UN organ nor a UN 
specialised agency, this convention serves the analogous purpose of the Specialized 
Agencies Convention. Other examples of multilateral instruments setting out privileges 
and immunities include the UN Convention on the Law of the Sea, which provides 
privileges and immunities for the International Tribunal for the Law of the Sea,110 and 
the statutes of various international tribunals, which aford privileges and immunities to 
certain classes of employees.111 

International organisations may also work out host and headquarters agreements with 
the States in which they are situated to supplement the other sources of immunities 

104 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI, 
article 105(1). 

105 Ibid, article 105(2). 
106 Convention on the Privileges and Immunities of the United Nations (adopted 13 February 1946, entered into 

force 17 September 1946) 1 UNTS 15. 
107 Convention on the Privileges and Immunities of the Specialized Agencies (approved 21 November 1947, 

entered into force 2 December 1948) 33 UNTS 261. 
108 Constitution of the World Health Organization (adopted 22 July 1946, entered into force 7 April 1948) 14 

UNTS 185, article 67. 
109 Agreement on the Privileges and Immunities of the International Atomic Energy Agency (adopted 1 

July 1959, entered into force 29 July 1960) 374 UNTS 148 (1959). 
110 UNCLOS, Annex VI. 
111 See e.g. Rome Statute, article 48; Convention on the Settlement of Investment Disputes between States and 

Nationals of Other States (concluded 18 March 1965, entered into force 14 October 1966) 757 UNTS 159, 
section 6. 
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to which they may be entitled. Key examples include the US-UN headquarters 
agreement112 and the Switzerland-UN headquarters agreement.113 In some countries, 
domestic statutes, such as the US International Organizations Immunities Act (1945)114 

and the UK International Organisations Act (1968),115 also give efect to various 
international organisation immunities. 

II. NATURE AND SCOPE 

The privileges and immunities granted to international organisations are in many 
cases quite broad. For example, article II(2) of the General Convention provides that 
the ‘United Nations, its property and assets wherever located and by whomsoever 
held, shall enjoy immunity from every form of legal process’ except where it has 
been expressly waived.116 Article II(3)–(4) further provides that the premises of the 
United Nations and UN documents are ‘inviolable’ and that the property and the 
assets of the UN are ‘immune from search, requisition, confscation and any other 
form of interference, whether by executive, administrative, judicial or legislative 
action’.117 

However, not all international organisations possess such extensive immunity. The 
International Bank for Reconstruction and Development and the International Finance 
Corporation are two examples of organisations with instruments indicating that they are 
not immune from judicial process in certain circumstances.118 One explanation for this is 
that these organisations more routinely enter into contracts with private parties as part 
of their functions. 

Where international organisation immunities are broadly worded, debate has 
surrounded the question of whether such immunities are ‘absolute’ in nature, or 
‘functional’, meaning that they are granted only to the extent necessary for the 
‘fulflment’ of the organisation’s ‘purposes’.119 For its part, the ICJ has referred to 
international organisation immunities as functional and ultimately owed for the beneft 
of the international organisation and not, for instance, to the personnel claiming UN 

112 Agreement regarding the Headquarters of the United Nations (adopted 26 June 1947, entered into force 31 
October 1947) 11 UNTS 11. 

113 Agreement on the Privileges and Immunities of the United Nations concluded between the Swiss Federal 
Council and the Secretary General of the United Nations on 19 April 1946 (1946) 1 UNTS 163. 

114 22 U.S.C. § 288 et seq. 
115 International Organisations Act 1968 (c. 48). 
116 General Convention, article II(2). 
117 Ibid, article II(3)–(4). 
118 See International Bank for Reconstruction and Development, Articles of Agreement (amended efective 27 

June 2012), article VII, § 3; International Finance Corporation, Articles of Agreement (amended through 16 
April 2020), article VI, § 3; see also Chanaka Wickremasinghe, ‘International Organizations or Institutions, 
Immunities before National Courts’ (Max Planck Encyclopedia of Public International Law, July 2009) para 13. 

119 August Reinisch, ‘Convention on the Privileges and Immunities of the United Nations; Convention on the 
Privileges and Immunities of the Specialized Agencies’ <https://legal.un.org/avl/ha/cpiun-cpisa/cpiun-cpisa. 
html> accessed 16 August 2023. 

https://legal.un.org
https://legal.un.org
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immunity.120 At the same time, the ICJ appears to have adopted a rather broad view of 
international organisation immunities bordering on the absolute approach, particularly 
in relation to individuals entitled to international organisation immunity.121 

The key purpose of international organisation immunity is ultimately to enable each 
organisation to efectively carry out its work unimpeded by the unilateral infuence of 
member States. The UN has previously been proactive in protecting immunities when 
carrying out projects away from its headquarters, as well as where the immunities of 
persons carrying out UN work in their home State are implicated. Notably, the UN 
has on two occasions (namely, in both the Mazilu and Cumaraswamy cases)122 requested an 
advisory opinion from the ICJ on the issue of the immunity of experts on mission from 
legal process in their home States. 

A key issue which has arisen in recent years concerns whether the restrictive approach 
to immunity can be applied to international organisations. In 2019, the US Supreme 
Court held in Jam v International Finance Corporation123 that international organisations 
are only aforded the ‘same’ immunity as foreign States under US law, meaning that 
any exceptions available under the restrictive approach also apply to international 
organisations.124 This approach has been criticised by academics who have questioned 
the logic of transferring the restrictive approach to international organisations which by 
design do not typically act with a commercial purpose.125 

III. APPLICATION AND DEBATES 

The ICJ has emphasised that matters concerning international organisation immunities 
must be addressed ‘expeditiously’ and in limine litis (Latin: ‘at the start of the 
procedure’).126 In the Obligation to Arbitrate case, this resulted in the ICJ fnding a dispute 
between the US and the UN concerning privileges and immunities owed under the 
US-UN headquarters agreement even where certain coercive measures aimed at 
Palestine’s delegation to the United Nations had only been adopted by the US Congress 
but not yet enforced.127 Similarly, in the Cumaraswamy case, the ICJ rejected Malaysia’s 

120 See Diference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission of Human Rights 
(‘Cumaraswamy’) (Advisory Opinion) [1999] ICJ Rep 62 [51]. 

121 See Beatrice Walton, ‘Diference Relating to Immunity from Legal Process of a Special Rapporteur of the 
Commission on Human Rights (Advisory Opinion)’ (OXIO 572) in Jean d’Aspremont and others (eds), 
Oxford International Organisations; see also Beatrice Walton, ‘Applicability of the Obligation to Arbitrate under 
Section 21 of the United Nations Headquarters Agreement of 26 June 1947 (Advisory Opinion)’ OXIO 590) 
in Jean d’Aspremont and others (eds), Oxford International Organisations. 

122 Cumaraswamy; Applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of 
the United Nations (Advisory Opinion) (‘Mazilu’), [1989] ICJ Rep 177. 

123 Jam v International Finance Corporation, 139 S. Ct. 759 (2019). 
124 22 U.S.C. § 288a(b). 
125 Wickremasinghe (n 118) paras 15–16. 
126 Cumaraswamy (n 122) [63]. 
127 Walton (n 121); see Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters 

Agreement of 26 June 1947 (Advisory Opinion) [1988] ICJ Rep 12. 
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argument that the General Convention imposed only obligations of ‘result’, such that 
Malaysia would not be in breach until its courts reached a fnal decision as to whether 
the individual in question was entitled to immunity.128 The Court instead held that 
Malaysia had an obligation to intervene in its national courts to assert international 
organisation immunities as soon as was feasible.129 

Related to the issue of timing is the degree of deference owed to the views taken 
by an international organisation as to whether the organisation, or a member of 
its personnel, is entitled to immunity. In Cumaraswamy, the ICJ explained that a 
fnding by the UN Secretary-General that one of its ofcials is entitled to immunity 
‘creates a presumption which can only be set aside for the most compelling reasons’.130 

Accordingly, States are required to communicate to their domestic authorities and 
courts the view of the UN Secretary-General as to whether an individual acted in his 
or her ofcial capacity.131 Whether this approach makes sense, or whether more room is 
in fact permitted for national courts to scrutinise whether certain conduct falls within 
the scope of organisation functions, is a question which remains unsettled, with some 
jurisdictions, such as the Netherlands, appearing to adopt such an approach.132 

Another important issue concerns the potential for abuse in relation to the application 
of immunity, which has prompted considerable debate. Both the General Convention 
and the Specialized Agencies Convention impose a duty on the UN and specialised 
agencies to waive immunity in cases where the application of immunity ‘would 
impede the course of justice’ and where waiver can be achieved without prejudicing 
UN interests.133 Some agreements, such as the UN model status-of-forces agreement 
for peacekeeping operations, also anticipate potential remedies for abuse by allowing 
military or national authorities to apprehend, investigate, and prosecute persons 
involved in the operation in certain circumstances.134 

A fnal and related issue concerns the interaction between international organisation 
immunities and human rights. The ECtHR has considered this issue in relation to 
article 6(1) of the European Convention on Human Rights, which provides a right 
of access to a court. In the context of employment disputes, the ECtHR in the Waite 
and Kennedy v Germany case found that the privileges and immunities of international 
organisations were compatible with article 6(1) where they pursued the legitimate aim 

128 Cumaraswamy, paras 61–63. 
129 Ibid; Wickremasinghe (n 118) para 8. 
130 Cumaraswamy (n 122) [61]. 
131 Walton (n 121). 
132 See Clemens Treichl, ‘The Denial of Oral Hearings by International Administrative Tribunals as a Factor for 

Lifting Organizational Immunity before European Courts’ (2019) 16 IOLR 409. 
133 General Convention, articles V(20), VI(23); Specialized Agencies Convention, article VI(22). 
134 See Report of the Secretary-General, ‘Comprehensive Review of the Whole Question of Peace-Keeping 

Operations in All Their Aspects: Model Status-of-Forces Agreement for Peace-keeping Operations’ (9 
October 1990) UN Doc A/45/594. 
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of guarding against interference by States.135 The ECtHR has nonetheless considered the 
possibility that international organisations may be required to aford alternative internal 
proceedings, the exact requirements of which continue to generate debate.136 

E. CONCLUSION 

This chapter has provided an overview of three main types of immunities: foreign 
sovereign immunity, including foreign State ofcial immunity; diplomatic and consular 
immunity; and international organisation immunity. Across these immunities, an 
important and delicate balance is required to respect the purposes served by each 
type of immunity as well as other key values. While the frst exceptions to immunity 
emerged to protect commercial interests,137 more recent trends suggest that a shift may 
be gradually underway towards an expansion of exceptions to address other issues, 
including human rights and serious violations of international law. 

Another key takeaway from the chapter is the breadth of actors involved in immunities 
issues, and the range of topics impacted by them. While there has been an evolution 
over the last century towards a greater role for courts (as opposed to governments) 
in immunities issues, at the practical level, nearly all facets of government, as well 
as key international actors, such as the UN Secretary General, have the potential to 
afect immunities issues. Likewise, immunities issues have the potential to implicate an 
extremely wide range of substantive areas of international law, including commercial 
law, arbitration, international criminal law, and human rights, to name a few examples 
touched on in this chapter. 

BOX 11.5 Further Readings 
Further Readings 

·	 Peace Palace Library, ‘Immunities’ <https://peacepalacelibrary.nl/research-
guide/immunities> accessed 16 August 2023 

§ § § 

135 Waite and Kennedy v Germany (ECtHR) Reports 1999-I 393. 
136 See Treichl (n 137) 425–429. 
137 See generally Jamshidi (n 18) 585; see also Peters (n 10) 15. 

https://peacepalacelibrary.nl
https://peacepalacelibrary.nl

