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CHAPTER 8 
JURISDICTION 
SUÉ GONZÁLEZ HAUCK AND MAX MILAS 

BOX 8.1 Required Knowledge and Learning Objectives 
Required knowledge: History of International Law, States, International 

Organisations 

Learning objectives: Understanding the histories and functions of jurisdiction; 
the difference between domestic and international jurisdiction; jurisdiction in 
specialised felds of international law; how jurisdiction is used as a means of 
exercising power. 

BOX 8.2 Interactive Exercises 
Access interactive exercises for this chapter1 by positioning your smartphone 
camera at the dot-flled box, also known as a QR code. 

Figure 8.1 QR code referring to interactive exercises. 

A. INTRODUCTION 

Jurisdiction assigns an actor the authority to speak on behalf of the law. The Latin 
origin of the term juris dicere (Latin: ‘speaking law’) illustrates this.2 However, when an 
individual is granted the right to speak from a position of authority, this simultaneously 
restricts others from doing so.3 International law confrms this (dis-)empowering 
function of jurisdiction. Jurisdiction demarcates distinct realms: one domestic 

1 https://openrewi.org/en-projects-project-public-international-law-subjects-and-actors-in-international-law/ 
2 Shaun McVeigh and Shaunnagh Dorsett, ‘Questions of Jurisdiction’ in Shaun McVeigh (ed), Jurisprudence of 

Jurisdiction (Routledge 2007) 3. 
3 Sué González Hauck and others, ‘Jurisdiction – Who Speaks International Law?’ (2022) 82 HJIL 289, 290. 

https://doi.org/10.4324/9781003451327-10
https://openrewi.org
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jurisdiction from another, domestic from international, and one international sphere 
of competence from another.4 Jurisdiction entitles States to exercise power within their 
territory by means of legislative, executive, and judicial authority. It can be exercised 
by the legislative (especially parliaments), executive (especially administrations) and 
judicial (especially courts) branches. International law refects this threefold nature 
of jurisdiction by distinguishing between jurisdiction to prescribe, enforce, and 
adjudicate. The use of one term, jurisdiction, to describe diferent demarcations 
often leads to misunderstandings. However, these are inherent in the breadth – or 
‘multivalent’5 nature – of the concept. 

Jurisdiction generally describes a triangular relationship between a holder of authority, the 
share of the world to which this authority relates, and the creator or source of authority.6 

This chapter examines this triangular relationship, frst, by focusing on the historical 
developments that shaped each side of the triangle as they relate to international law; 
second, by presenting the rules of international jurisdiction, which mainly authorise the 
State and relate to the concept of territory; and third, by shedding some light on varying 
concepts of community as sources of jurisdictional authorisation or entitlement. 

B. HISTORICAL EVOLUTION 
OF JURISDICTION 

In the Roman Republic, iuris dictio (Latin: ‘the speech of the law’) denoted the role of 
an ofcial to judge in a matter.7 Central to this concept was the principle of personality, 
wherein jurisdiction encompassed both the authority of an ofceholder to make 
legally binding decisions and an individual’s ability to invoke the law.8 This principle 
necessarily led to pluralistic legal arrangements, where one person could be subject to 
multiple bodies of rules stemming from diferent authorities.9 

The development of the modern notion of jurisdiction in the 16th and 17th centuries 
was intimately linked to the development of territorial sovereignty.10 It was Jean Bodin’s 
idea of sovereignty as absolute authority over a population that sparked authors like 
Pierre Ayrault to develop early versions of territorial jurisdiction.11 

4 Ibid. 
5 Asha Kaushal, ‘The Politics of Jurisdiction’ (2015) 78 MLR 759, 791. 
6 Gregor Noll, ‘Theorizing Jurisdiction’ in Anne Orford and Florian Hofmann (eds), The Oxford Handbook of the 

Theory of International Law (OUP 2016) 600, 601. 
7 Louise Hodgson, Res Publica and the Roman Republic: ‘Without Body or Form’ (OUP 2017) 31, 83 et seq. 
8 Kaius Tuori, ‘The Beginnings of State Jurisdiction in International Law Until 1648’ in Stephen Allen and 

others (eds), The Oxford Handbook of Jurisdiction in International Law (OUP 2019) 25–39, 28. 
9 Kaius Tuori, ‘The Beginnings of State Jurisdiction in International Law until 1648’ in Stephen Allen and others 

(eds), The Oxford Handbook of Jurisdiction in International Law (OUP 2019) 25–39, 28. 
10 Stuart Elden, The Birth of Territory (University of Chicago Press 2013). 
11 Stéphane Beaulac, ‘The Lotus Case in Context: Sovereignty, Westphalia, Vattel, and Positivism’ in Stephen 

Allen and other (eds), The Oxford Handbook of Jurisdiction in International Law (OUP 2019) 40–58, 46, citing 



 

 

 

  

 

 
 
 
 

321  JURISDIctIOn 

During this period, jurisdiction’s progression on the European continent retained 
elements of personal and religious dimensions. The Spanish and Portuguese concepts 
of jurisdiction were embedded in religious ideas of natural law, distinguishing between 
particular and local forms of worldly jurisdiction and the universal jurisdiction of the 
Catholic Church. The main argument that Spanish conquistadores (Spanish: ‘conquerors’) 
deployed to justify the subjugation of the indigenous population in the ‘New World’ 
was this universal Papal jurisdiction.12 

The concept of jurisdiction in international law was subsequently formed by Alberico 
Gentili and by Hugo Grotius. Grotius developed the concept of ‘freedom of the seas’13 

on behalf of the Dutch East India Company.14 The main argument in his work Mare 
Liberum served to counter British and Spanish claims of exclusivity over the Atlantic  
and to legally facilitate the economic exploitation of the oceans by the Dutch East  
India Company.15 The construction of jurisdiction-free spaces thus enabled European 
colonial powers to pursue their interests unhindered and seemingly legitimised by 
international law.16 

The development of jurisdiction in the 19th century was marked by increasing 
formalisation, which had two main consequences. First, on the European continent, 
jurisdiction was now exclusively tied to territory. Second, formal colonial governments 
and bureaucracies replaced chartered companies as the protagonists of colonial 
appropriation, which resulted in the ‘formalisation of empire’ and included the 
imposition of strict territorial boundaries.17 In the colonies, semi-colonial territories, 
and other territories subject to Western hegemony, the newly established Western 
model of exclusive territorial State jurisdiction was defended by dismissing and 
supplanting non-Western laws as unsystematic.18 

Even though the Western model of jurisdiction was imposed on colonised territories, 
jurisdiction in the colonies difered from jurisdiction on the European continent. 
After all, the colonies were built on inequality and on – at best – relative sovereignty 

Pierre Ayrault, L’Ordre, formalité et instruction judiciaire, dont les anciens Grecs et Romains ont usé és accusations 
publiques (Michel Sonnius 1588). 

12 Nurfadzilah Yahaya, ‘The European Conception of Jurisdiction in the Colonies’ in Stephen Allen and others 
(eds), The Oxford Handbook of Jurisdiction in International Law (OUP 2019) 60. See also González Hauck, § 
1.C.I., in this textbook. 

13 Hugo Grotius, The Freedom of the Seas or the Right Which Belongs to the Dutch to Take Part in the East Indian Trade 
(Ralph van Deman MaGofn, trans., OUP 1916) 24 et seq. 

14 Martine Julia van Ittersum, ‘Grotius: The Making of a Founding Father of International Law’ in Anne Orford 
and Florian Hofmann (eds), The Oxford Handbook of the Theory of International Law (OUP 2016) 82, 84–85. 

15 Yahaya (n 12) 61. 
16 Ibid 66. 
17 Ibid 62–63. 
18 Ibid 64–65; Werner Menski, Hindu Law: Beyond Tradition and Modernity (OUP 2003); John Strawson, ‘Islamic 

Law and English Texts’ in Eve Darian-Smith and Peter Fitzpatrick (eds), Laws of the Postcolonial (University of 
Michigan Press 1999); Bernard Cohn, Colonialism and Its Forms of Knowledge: The British in India (Princeton UP 
1996). 



322  SUé GOnzáLez HAUck AnD MAx MILAS 

 
 

 

  

  

 
 

 

 
 
 

 

 

  

of peoples in the South, whereas jurisdiction on the European continent relied on 
sovereign equality and non-intervention.19 In addition, colonial jurisdiction relied 
on an intricate web of privileges and exceptions, epitomised in various forms of 
extraterritorial jurisdictions like treaty ports, concessions, garrisons, and protectorates, 
all of which served the primary objective of protecting commercial interests.20 

These extraterritorial jurisdictions, with their links to the ‘standard of civilisation’, 
encapsulated the essence of legal imperialism.21 The interplay between jurisdiction 
and colonial imperialism underscores its pivotal role in shaping legal paradigms on the 
global stage. 

C. TERRITORIES OF JURISDICTION 

International law uses jurisdiction for three key functions. It demarcates domestic 
jurisdictions from each other, distinguishes domestic jurisdiction from international 
jurisdiction, and separates international jurisdictions from each other. The concept of 
territory is central to each of these types of demarcations, in the sense that territorial 
sovereignty is generally presented as the rule and exercising jurisdiction without 
territory is seen as the exception. 

I. THE CONCEPT OF TERRITORY 

The concept of territory is not innately tied to jurisdiction. Instead, the relationship 
between jurisdiction and territory is contingent upon the specifc decisions made in the 
context of specifc social, economic, and political constellations. 

Additionally, territory itself is not just naturally ‘there’. Although it may be tempting 
to reduce territory to geographical expanse due to its physical underpinnings, a closer 
examination reveals that territory is a social institution,22 shaped and constantly reshaped 
through cultural, social, and political practices.23 

Understanding the contingent nature of territorial jurisdiction and the social character of 
territory itself provides insight into the phenomenon of ‘jurisdiction without territory’, 
exercising jurisdiction without a physical presence. This has historically taken three forms, 

19 Antony Anghie, Imperialism, Sovereignty, and the Making of International Law (CUP 2005). 
20 Yahaya (n 12) 69. 
21 Ibid; Turan Kayaoglu, Legal Imperialism: Sovereignty and Extraterritoriality in Japan, the Ottoman Empire, and 

China (CUP 2014) 6; Daniel S Margolies and others (eds), The Extraterritoriality of Law: History, Theory, Politics 
(Routledge 2019). 

22 John Agnew, ‘The Territorial Trap: The Geographical Assumptions of International Relations Theory’ (1994) 
1 RIPE 53; Stuart Elden, The Birth of Territory (University of Chicago Press 2003) 3; Péter D Szigeti, ‘The 
Illusion of Territorial Jurisdiction’ (2017) 52 Texas International Law Journal 369, 372. 

23 N Brenner, ‘Urban Governance and the Production of New State Spaces in Western Europe, 1960–2000’ 
(2004) 11 RIPE 447, 447. 



 
 

 
 
 
 

 
 
 

   

  

 
 

 
 
  

 
 

 

 
 

323  JURISDIctIOn 

which still exist in some way today.24 The frst is the direct exercise of extraterritorial 
jurisdiction by a State, seen in the informal empire created by imperial Western powers 
through the capitulation or consular regimes in semi-colonies.25 This can be seen today in 
agreements such as the State of Forces Agreement signed by the US.26 The second is the 
exercise of jurisdiction by private frms, historically seen in chartered companies like the 
Dutch and the British East India Companies, and now in multinational corporations that 
construct transnational non-State governance systems where they hold authority.27 The 
third is jurisdiction exercised by international organisations, such as the Mandate System 
of the League of Nations, the Trusteeship system under the United Nations, and, in the 
present, International Territorial Administration.28 

II. DOMESTIC JURISDICTION 

1. Types of Domestic Jurisdiction 

Jurisdiction entitles States to exercise power within their territory by means of 
legislative, executive, and judicial authority. In this respect, jurisdiction is an important 
component of State sovereignty.29 Standard types of jurisdiction are thus jurisdiction to 
prescribe, jurisdiction to enforce, and jurisdiction to adjudicate.30 

Prescriptive jurisdiction allows States to stipulate rules that govern the relationship 
between humans, institutions, corporations, animals, things, and the environment. 
States can enforce these rules by relying on their enforcement jurisdiction.31 Finally, 
States may also provide for judicial or quasi-judicial procedures for the observance and 
enforcement of prescribed rules or legal relations between subjects according to their 
adjudicative jurisdiction.32 International law contains rules that deviate from this basic 
freedom of States to prescribe, enforce, and adjudicate, depending on the area of law 
and the subjects concerned. 

States always have jurisdiction within their territory unless explicitly prohibited.33 This 
view is primarily based on the infamous Lotus case, in which the PCIJ held that – in 

24 Bhupinder S Chimni, ‘The International Law of Jurisdiction: A TWAIL Perspective’ (2022) 35 LJIL 29, 35. 
25 Eliana Augusti, ‘From Capitulations to Unequal Treaties: The Matter of an Extraterritorial Jurisdiction in the 

Ottoman Empire’ (2011) 4 JCLS 285, 290. 
26 Kal Raustiala, Does the Constitution Follow the Flag? (OUP 2009) 138–140. 
27 On corporations and international law, see González Hauck, § 7.7, in this textbook. 
28 Ralph Wilde, International Territorial Administration How Trusteeship and the Civilizing Mission Never Went Away 

(OUP 2008) 
29 Malcolm N Shaw, International Law (8th edn, CUP 2017) 483. 
30 Bernard H Oxman, ‘Jurisdiction of States’ (Max Planck Encyclopedia of Public International Law, November 2007) 

<https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1436> accessed 22 
August 2023, para 3. 

31 Cedric Ryngaert, ‘The Concept of Jurisdiction in International Law’ in Alexander Orakhelashvili (ed), Research 
Handbook on Jurisdiction and Immunities in International Law (Edward Elgar 2015) 57. 

32 Ibid 58. 
33 Ibid 51. 

https://opil.ouplaw.com
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the absence of a prohibition – international law permits States to exercise jurisdiction.34 

States can even enact laws and render judgments that govern conduct outside their 
territory.35 However, these laws cannot be enforced provided there is no permission.36 

The permission can be based on treaties37 between the States concerned or on 
customary international law.38 

The three key principles of international law on jurisdiction can be traced back to the 
three components of Statehood: territory, population, and government.39 First, States 
can exercise jurisdiction if an act takes place on their territory.40 Second, they can 
exercise jurisdiction if their nationals act or are afected by an act on or outside their 
national territory.41 Third, States can exercise jurisdiction if the act at least afects their 
efective exercise of State power.42 

While this third principle is generally accepted, the specifc defnition is highly 
contested. According to the widest ‘efects doctrine’, propounded particularly by 
the United States, any efect is sufcient.43 On the other side is the narrowest view, 
which requires impairment of the internal or external security of the State.44 By 
way of conciliation, others demand at least a reasonable exercise of jurisdiction45 or a 
genuine link between the State and the act giving rise to its jurisdiction.46 However, 
this question cannot be answered in the abstract. Instead, the specifcs of each feld of 
international law must be considered. 

2. Domestic Jurisdiction in Domains 

a) Criminal Jurisdiction 

In criminal law,47 fve grounds for jurisdiction were developed in the 19th century. 
According to the territorial principle, States may exercise jurisdiction over crimes 
committed on their territory. This applies both to crimes initiated on a State’s own 
territory but fnalised on foreign territory and to crimes initiated on foreign territory 
and fnalised on a State’s own territory.48 From the perspective of jurisdiction, ships and 

34 The Case of the SS ‘Lotus’ (France v Turkey) [1927] PCIJ Series A No 10 1 19. 
35 Ibid. 
36 Ibid 18. 
37 On international treaties, see Fiskatoris and Svicevic, § 6.1, in this textbook. 
38 On customary international law, see Stoica, § 6.2, in this textbook. 
39 Jan Klabbers, International Law (3rd edn, CUP 2021), Chapter 5: Jurisdiction, Powers, and Immunities:  

Five Principles. 
40 James Crawford, Brownlie’s Principles of Public International Law (9th edn, OUP 2019) 442. 
41 Ibid 443–445. 
42 Ibid 446. 
43 Ibid 447. 
44 Ibid 446. 
45 Ryngaert (n 31) 62–64. 
46 Shaw (n 29) 516. 
47 On international criminal law, see Ciampi, § 22, and the following sub-chapters in this textbook. 
48 Crawford (n 40) 442–443. 



 
 

 
 

 
 

  

 
 

  
  

  
 

 
 

  

 
 
 
 
 
 
 
 
 
 

325  JURISDIctIOn 

aircrafts are part of the national territory of the fag or registering State and are thus 
subject to the territorial principle.49 

Based on nationality, States may exercise criminal jurisdiction if the ofence is 
committed by (active personality principle) or against (passive personality principle) one 
of their citizens.50 According to the protective principle, States may exercise jurisdiction 
over crimes committed on foreign territory by foreigners if the ofence threatens the 
national security or comparable interests of that State.51 States of the Global North 
in particular invoke this principle to penalise irregular migration.52 According to the 
universal principle, States may exercise criminal jurisdiction even though none of the 
four principles presented justifes jurisdiction, if the crime afects fundamental interests 
of the international community.53 The principle applies in particular to piracy, slavery, 
genocide, crimes against humanity, war crimes, and torture.54 

These five principles of jurisdiction must be distinguished from the enforcement 
of international criminal law. The five principles establish the jurisdiction of 
the State to enforce domestic criminal law, whereas the norms of international 
criminal law enable the enforcement of international law.55 These specific grounds 
of jurisdiction in international criminal law cannot simply be transferred to other 
specialised fields of international law. Instead, the special rules of the respective 
field are decisive. 

b) Civil Jurisdiction 

Compared to criminal jurisdiction, States assume greater discretion for civil 
jurisdiction.56 Ultimately, it is up to the respective State to defne its civil jurisdiction. 
This results in difering practices. In common law countries, jurisdiction is 
often based on the territorial principle. Accordingly, States assert their jurisdiction 
as soon as a natural person enters their State’s territory or a legal person registers 
(parts of) a company on its territory. Civil law countries often seek to establish 
jurisdiction in the State where the defendant resides.57 Because of these wide 
possibilities it seems reasonable that States should be free to exercise their civil 
jurisdiction within the framework of the general rules of jurisdiction of 
international law.58 

49 Ibid 448–450. 
50 Ibid 443–446. 
51 Ibid 446. 
52 Ibid. 
53 Ibid 451. 
54 Ibid 452. 
55 Ibid 451, 454–455. 
56 Shaw (n 29) 488. 
57 Crawford (n 40) 455–458. 
58 Michael Akehurst, ‘Jurisdiction in International Law’ (1972) 46 BYBIL 145, 177; Frederick A Mann, ‘The 

Doctrine of Jurisdiction in International Law’ (1964) 111 RdC 49–51; Derek W Bowett, ‘Jurisdiction: 
Changing Patterns of Authority Over Activities and Resources’ (1983) 53 BYBIL 1, 3–4. 
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c) Immunity Law and Jurisdiction 

Immunity law determines in which cases States cannot exercise their jurisdiction. It 
thus refects the core idea according to which States may exercise jurisdiction unless 
it is prohibited by international law. Immunity law – as jurisdiction itself – serves to 
protect the sovereign equality of States.59 Immunities from jurisdiction derive from State 
immunity, head of State immunity, and diplomatic immunity.60 State immunity prohibits 
a State from exercising jurisdiction to enforce and to adjudicate over another State 
and its property.61 According to the immunity of heads of States doctrine,62 ‘holders of 
high-ranking ofce in a State . . . enjoy immunities from jurisdiction in other States’.63 

Diplomatic immunity serves to protect the efective exercise of diplomatic functions 
by prohibiting the receiving States from enforcing laws and adjudicating against 
the diplomatic missions, the personnel of diplomatic missions, and the archives and 
communication of diplomatic missions of the sending State.64 

d) Other Specialised Fields of International Law 

Jurisdictional issues are also relevant in other felds of international law. In some cases, 
customary international law or international treaties prohibit the establishment of 
sovereignty over a territory (so-called common heritage of humankind), so that no State 
may exercise territorial jurisdiction. This applies in particular to Antarctica,65 outer space,66 

and the high seas.67 In other felds of international law, several States can simultaneously 
claim jurisdiction over a matter. For example, the internet68 enables the exchange of 
communications and other data across borders. A typical data processing operation begins 
in one State, ends in another, and often has a global impact. States respond to this part of 
globalisation by relying on the nationality principle, the territoriality principle, or (a broad 
interpretation of) the protective principle as known from criminal law.69 

59 Shaw (n 29) 523. 
60 On immunities, see Walton, § 11, in this textbook. 
61 Peter-Tobias Stoll, ‘State Immunity’ (Max Planck Encyclopedia of Public International Law, April 2011)  

<https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1106> 
accessed 22 August 2023, para 1. 

62 On immunities of heads of States, see Walton, § 11, in this textbook. 
63 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium) [2002] ICJ Rep 3 [51], [54]–[55]. 

On immunities of heads of States, see Walton, § 11, in this textbook. 
64 Rosanne van Akebeek, ‘Immunity, Diplomatic’ (Max Planck Encyclopedia of Public International Law, May 2009) 

<https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1055> accessed 22 
August 2023, paras 1, 3. On diplomatic relations, see Arévalo-Ramírez, § 10, in this textbook. 

65 The Antarctic Treaty (adopted 1 December 1959, entered into force 23 June 1961) 402 UNTS 71, article 4. 
66 Treaty on principles governing the activities of States in the exploration and use of outer space, including the 

moon and other celestial bodies (adopted 27 January 1967, entered into force 10 October 1967) 610 UNTS 
205 (OST), article II. 

67 United Nations Convention on the Law of the Sea (opened for signature 10 December 1982, entered into 
force 16 November 1994) 1833 UNTS 397, article 86. 

68 On international law in cyberspace, see Hüsch, § 19, in this textbook. 
69 Oxman (n 30) paras 31–32; Johann-Christoph Woltag, ‘Internet’ (Max Planck Encyclopedia of Public  

International Law, September 2010) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/ 
law-9780199231690-e1059?rskey=kNSxKR&result=1&prd=MPIL accessed 22 August 2023>, paras 17–20. 

https://opil.ouplaw.com
https://opil.ouplaw.com
https://opil.ouplaw.com
https://opil.ouplaw.com


 

   

 
 

 
 

 
 

 
 
 
 

 
 
 

327  JURISDIctIOn 

On waters,70 jurisdictional overlaps may also occur, for example, between the State in 
which a ship is registered, the State whose citizens are on the ship, and the State in 
whose waters the ship is navigating. While the frst two cases can already be resolved 
with the general principles of jurisdiction, modern maritime law divides the waters 
jurisdiction of States into three geographical zones. The sovereign zone includes the 
internal waters of a State, the territorial sea, and the archipelagic waters of a State. In 
this zone, a State may exercise its territorial jurisdiction exclusively, although other 
States have the right of innocent passage. The zone of sovereign rights includes the 
contiguous zone and the exclusive economic zone. In this zone, a State has the right 
to explore, exploit, conserve, and manage the environment. The territorial jurisdiction 
therefore lies with the coastal State. However, other States may also use this zone, 
provided that in doing so they do not interfere with any interests of the coastal State. 
On the high seas, no State may exercise territorial jurisdiction;71 it remains territorially 
unoccupied.72 Similarly to the maritime jurisdiction, States can also exercise exclusive 
territorial jurisdiction within the airspace above their territory, which includes 
territorial waters.73 Vertically, however, this territorial jurisdiction is limited by 
customary law74 on outer space75 and international treaties76 granting States the right to 
fy across the territory of another State.77 

The fip side of jurisdiction are certain obligations. In international environmental 
law,78 States have an obligation to ensure that activities within their territory do not 
cause damage in areas beyond their jurisdiction.79 In international human rights law,80 

jurisdictional clauses state responsibility extraterritorially. 

III. INTERNATIONAL JURISDICTION 

While States81 may claim jurisdiction based on their territory or population, 
international organisations82 lack this possibility. Instead, they derive their power 

70 On the law of the sea, see Dela Cruz and Paige, § 15, in this textbook. 
71 Dolliver Nelson, ‘Maritime Jurisdiction’ (Max Planck Encyclopedia of Public International Law, January 2010) paras 

55–58. 
72 The Case of the SS ‘Lotus’ (France v Turkey) [1927] PCIJ Series A No 10 1 25. 
73 Convention on International Civil Aviation (adopted 7 December 1944, entered into force 4 April 1947) 15 

UNTS 295, article 2. 
74 On customary international law, see Stoica, § 6.2, in this textbook. 
75 Stephan Hobe, ‘Airspace’ (Max Planck Encyclopedia of Public International Law, May 2019) <https://opil.ouplaw. 

com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1138?rskey=WX8mzC&result=1&prd= 
MPIL> accessed 22 August 2023, paras 9–13. On space law, see Kansra, § 20, in this textbook. 

76 On international treaties, see Fiskatoris and Svicevic, § 6.1, in this textbook. 
77 Hobe (n 75) para 16. 
78 On international environmental law, see Poorhashemi, § 16, in this textbook. 
79 Case concerning Pulp Mills on the River Uruguay (Argentina v Uruguay) [2010] Rep 14 (ICJ) [204–205]; see also 

Declaration on the Human Environment, UNGA Res 2994 (XXVII), 2995/XXVII and 2996/XXII (15 
December 1972), Principle 21. 

80 On recurring themes in human rights doctrine, see Milas, § 21.1, in this textbook. 
81 On States, see Green, § 7.1, in this textbook. 
82 On international organisations, see Baranowska, Engström, and Paige, § 7.3, in this textbook. 

https://opil.ouplaw.com
https://opil.ouplaw.com
https://opil.ouplaw.com
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to speak from their founding treaties.83 By way of example, article 1 of the WHO 
Constitution stipulates that the WHO shall promote global health. Similarly, 
international courts84 base their jurisdiction on the treaties establishing them. For 
some courts, however, this is not sufcient to exercise jurisdiction. Instead, States must 
additionally consent to the jurisdiction of the court for contentious cases  
(ratione materiae).85 

IV. OVERLAPPING JURISDICTIONS 

The principles of the law of jurisdiction discussed above shape all felds of international 
law. However, each feld derives specifc rules from these principles to address its own 
particularities. At frst glance, this produces a confusing, sometimes contradictory web 
of jurisdictional concepts. At the same time, the various felds of international law also 
face difering challenges that can hardly be resolved appropriately through uniform sets 
of rules. Often, more than one State may exercise jurisdiction in more than one feld 
of international law based on more than one principle.86 Similarly, several international 
organisations and courts often claim jurisdiction over the same matters.87 In this 
respect, the fragmentation of jurisdiction in international law is evidence of ‘the social 
complexity of a globalizing world’.88 

D. JURISDICTION, POLITICS, 
AND PRACTICAL AUTHORITY 

To understand jurisdiction beyond the purportedly neutral and technical rules, it 
is necessary to focus on how jurisdictional rules both rely on and shape political 
communities. To be given the authority to speak in the name of the law means being 
authorised to speak for the political community constituted and bound by this law.89 

Not only is jurisdiction intimately linked both to the constitution of a community and 
to the constant reorganisation of the varying attachments between the members of 
this community, but jurisdiction can also be used as a lens through which the meeting 
of communities and power struggles between them can be redescribed as a meeting 
of laws. Sundhya Pahuja adopts this latter approach to jurisdiction to redescribe the 

83 Klabbers (n 39). 
84 On international courts, see Choudhary, § 12, in this textbook. 
85 Shabtai Rosenne, ‘International Court of Justice (ICJ)’ (Max Planck Encyclopedia of Public International Law, 

June 2006) paras 62–72. On consent, see González Hauck, § 2.2, in this textbook. 
86 Oxman (n 30) para 10. 
87 August Reinisch, ‘International Courts and Tribunals, Multiple Jurisdiction’ (Max Planck Encyclopedia of Public 

International Law, April 2021) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-
9780199231690-e41?rskey=tVEzhz&result=1&prd=MPIL> accessed 23 August 2023. 

88 ILC, ‘Fragmentation of International Law: Difculties Arising from the Diversifcation and Expansion 
of International Law – Report of the Study Group of the International Law Commission’ UN Doc A/ 
CN.4/L.682 and Add.1, para 222. 

89 Kaushal (n 5) 760. 

https://opil.ouplaw.com
https://opil.ouplaw.com
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relationship between international law and its ‘others’, notably communities whose 
ways of life are dismissed by international law – particularly the ‘development’ project 
that came to replace the ‘civilising mission’ in the pursuit of deeming laws and forms 
of community that do not align with the needs of capitalism as mere ‘traditions’ or 
‘customs’, which are not deemed to be on the same plane as ‘law’.90 Pahuja’s approach 
to international law as the law of jurisdictional encounter allows, in particular, 
to see the relationship between claims to land made by colonising States under 
international law and indigenous claims to land as a relationship of rival jurisdictions.91 

This redescription allows us not only to see communities and laws that the classical 
account of international law has dismissed as ‘backward’ as being on the same plane 
as international law; it also ofers a way of giving ‘primacy to practical questions of 
authority, and to how the organisation of lawful relations takes place’.92 

E. CONCLUSION 

This chapter presented the doctrinal principles of jurisdiction, which shape almost 
all aspects of modern international law, within a critical framework informed both 
by the genealogy of jurisdiction and by an account of the material realities of 
jurisdiction as a refection and tool of resource distribution. The chapter began by 
observing that jurisdiction assigns an actor the authority to speak in the name of the 
law. By conferring this right on one, it is at the same time denied to others. It is this 
simultaneously empowering and disenfranchising function of jurisdiction that, in the 
history of international law, is closely linked to colonial oppression and postcolonial 
exercise of power, but also to emancipatory movements that have struggled for a right 
to speak. However, there is nothing to suggest that jurisdiction will not continue to 
be used for inclusion and exclusion within the international system. A purely neutral, 
doctrinal perspective on jurisdiction will therefore never be able to capture the full 
potential of this concept. 

BOX 8.3 Further Readings and Further Resources 
Further Readings 

·	 S Allen and others (eds), The Oxford Handbook of Jurisdiction in 
International Law (OUP 2019) 

·	 BS chimni, ‘the International Law of Jurisdiction: A tWAIL Perspective’ 
(2002) 35 LJIL 29 

·	 A kaushal, ‘the Politics of Jurisdiction’ (2015) 78 MLR 759 

90 Sundhya Pahuja, ‘Laws of Encounter: A Jurisdictional Account of International Law’ (2013) 1 LRIL 6366. 
91 Ibid 67. 
92 Ibid 68. 
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·	 S Pahuja, ‘Laws of encounter: A Jurisdictional Account of International Law’ 
(2013) 1 LRIL 63 

·	 nicole Roughan, Authorities. Conficts, Cooperation and Transnational Legal 
Theory (OUP 2013) 262 

·	 c Ryngaert, Jurisdiction in International Law (OUP 2015) 

Further Resources 

·	 ‘eJIL: the Podcast! episode 17 – “What’s Wrong with the International Law 
on Jurisdiction?” ’ 

·	 Red Notice (Directed by Rawson Marshall thurber, netfix 2021) 

·	 The Mosquito Coast (Directed by Justin theroux and Rupert Wyatt, Apple 
tV+ 2021) 

·	 Stateless (Directed by emma Freeman and Jocelyn Moorhouse, netfix 2020) 

·	 Sundhya Pahuja and Shaun McVeigh, ‘Who Speaks International Law?’ 
(Völkerrechtsblog, 4 September 2021) <https://voelkerrechtsblog.org/ 
who-speaks-international-law-sundhya-pahuja-and-shaun-mcveigh-
in-conversation/> accessed 21 August 2023 

·	 tendayi Achiume, ‘Race, Borders and Jurisdiction’ (Völkerrechtsblog, 
4 September 2021) <https://voelkerrechtsblog.org/race-borders-and-
jurisdiction/> accessed 21 August 2023 
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